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STATEMENT OF QUESTIONS PRESENTED 


The underlying question in this appeal is whether, under 
| presently operative Civil Service Regulations, appellant’s 
' reinstatement, as a career employee, to the position of 
| Publication Editor (GS-9), Department of Health, Edu- 
cation and Welfare was conditional so as to deprive the 


appellant of the right, in advance of dismissal, to a state- 
! ment of charges as such right is guaranteed members of 
the classified civil service under Section 652 (a), Title 5 
i (U.S.C.). Also in question is whether deprivation in this 
case by the Commission of procedural rights granted pro- 
bationary employees is arbitrary and unreasonable. 
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Section I 


The Letter of October 30, 1959 Constitutes an Un- 
lawful Departure from the Requirements of Sec- 
tion 652, Title 5 (U.S.C.) in that it does not State 
any Specific Conduct which Allegedly Renders 
the Appellant Unsuitable 


Section II 


Appellant, a Career Civil Servant who was Rein- 
stated to his Post as Publications Editor (GS-9), 
Department of Health, Education and Welfare, 
on March 23, 1959, was not given a Conditional 
Reinstatement and Accordingly is Entitled, if 
his Removal from Employment is Attempted by 
the Government, to the Protection of Section 
652(a), Title 5 (U.S.C.), viz., he is Entitled to a 
Statement of Specific Charges against him, and 
is Further Entitled to have Removal Action 
taken Solely by his Employing Agency rather 
than by the Civil Service Commission 


Section III 


Even Assuming, Arguendo, that the Appellant 
holds Conditional Employment and is, therefore 
not a Member of the Classified Civil Service and, 
Arguendo, not Entitled to the Protection of Sec- 
tion 652 (a), Title 5 (USC) it is Nonetheless Ar- 
bitrary and Capricious for the Civil Service 
Commission to Deny the Appellant Procedural 
Safeguards Granted (under Section 9.103 et see, 
Title 5, CFR) to Probationary Employees who 
Face Removal during Probation 
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Section IV Page 


Civil Service Regulations do not Permit the Com- 
mission to Demand the Appellant’s Removal as 
of this Date since more than One Year has 
Elapsed since Appellant’s Reinstatement on 
March 23, 1959 


Conclusion 
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IN THE 


United States Court of Appeals 


For tae District or CoLumsBia Crecvuir 


No. 15,543 


James F’, Maur, Appellant 
v. 


Rocer W. Jones, Cuarrman, Barsarka Bares GUNDERSON, 
CoMMISSIONER, FREDERICK J. Lawron, COMMISSIONER, 


Crvm Service Commission, ARTHUR FLEMMING, SEC- 
RETARY, DepaRTMENT OF HeatTH, Epucation aND 
Wetrare, Appellees 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Complaint filed below alleged that jurisdiction of 
the trial court was based on Section 2201 and 2202 of Title 
28 (United States Code) as well as Section 652 (a) of 
Title 5 (United States Code). 
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Sections 2201 of Title 28 (U.S.C.) granted jurisdiction 
to the Court to enter a declaratory judgment that the 
announced termination of the appellant based on the Civil 
Service Commission letter of October 30, 1959 (J.A. 11) 
was unlawful as violative of Section 652 (a), Title 5 
(U.S.C.); further, the invoking of Section 2202 and the 
general equity powers of the District Court granted that 
Court jurisdiction to enjoin such dismissal. 


On hearing on the merits below there was no contention 
from the appellees that the trial court lacked jurisdiction 
over the cause and the order of the trial court did not 
include any such finding. 


STATEMENT OF CASE 


Appellant is employed as a Publications Editor (GS-9) 
by the Department of Health, Education and Welfare. 
This employment commenced as a result of appellant’s 
reinstatement to this position on March 23, 1959 after 
appellant had been employed by private industry for the 
preceding five months. Prior to this break appellant (with 
the exception of one earlier time in private industry) had 
been employed in the federal service for twelve years. 
Appellant’s reinstatement took the form of a ‘‘career’’ 
reinstatement and was noted as such in the ‘‘notification 
of personnel action” given appellant upon his reinstatement 
on March 23, 1959 (J.A. 9). On October 30, 1959 the 
appellant was given a copy of a letter from H. C. Bolton, 
Chief, Rating Section, Investigations Division, Civil Serv- 
ice Commission, addressed to the Personnel Officer, Public 
Health Service (appellant’s nominal employer), stating: 


‘‘The Commission finds that immoral conduct has been 
established. Therefore, it has been determined that 
Mr. Mauk does not meet the suitability standards for 
employment in the competitive federal service and his 
removal is required.’’ (J.A. 11) 
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No further written details of charges against the appellant 
have ever been given to him. The Department of Health, 
Education and Welfare terminated the appellant pursuant 
to the foregoing directive, effective November 14, 1959. 
(J.A. 14) The appellant then appealed to the Appeals 
Examining Office of the Civil Service Commission (by 
letters dated November 5 and November 6, 1959), alleging 
that the action being taken against him did not comply 
with the requirements of Section 652 (a) of Title 5 (U.S.C.)? 
nor with the requirements of Section 9.102 of the Civil 
Service Regulations in that the charges against the appel- 
lant were unlawfully vague and non-specific. Concurrently, 
the appellant ‘‘appealed”’? to Kimball Johnson, head of 
the Investigations Division, to reverse that division’s 
ruling on the appellant, in an ‘‘appeal’’ that is informally 
granted by the Civil Service Commission apart from and 
unregulated by any of its rules or regulations. The 
Appeals Examining Office and the Board of Appeals and 
Review have rejected appellant’s claim of procedural error 
(by letters to him dated November 23, 1959 and January 
7, 1960, respectively) (J.A.17 and J.A. 18) and no further 
administrative review is open to the appellant on this 
claim. Appellant’s other ‘‘appeal”’, which realistically 
took the form of simply asking those charging him unilat- 
erally to review the file, since the appellant patently knew 
none of the specifies being held against him, was turned 
down by the Investigations Division of the Commission 
on January 6, 1960. Appellant is further informed that 
he has a further appeal—along lines necessarily unknown 
to him—to the Board of Review and Appeals of the Civil 
Service Commission and he has asked that body to review 
his case. Appellant is without any knowledge whatsoever 
as to the scope, effectiveness, or even existence of further 
review of his case since the Commission has seen fit not 
to issue regulations concerning it, and accordingly, can 
make no further representations to the Commission. 


1 Hereinafter termed the ‘‘Lloyd-LaFollette Act’’. 
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The present lawsuit was filed on December 7, 1959. 
Appellant’s employer, however, has indicated (by letter to 
the appellant dated November 9, 1959 (J.A. 15)) that he 
would be continued on duty pending the outcome of this 
latter ‘appeal’? within the Civil Service Commission. 
Lacking any rights under statute or regulation for the 
prosecution of this ‘appeal’? and having exhausted his 
remedies before the Commission in his appeal from the 
procedural errors alleged to have taken place, which error 
had brought about the announced intention of his employer 
to remove him from federal employment, the appellant 
then took action in the court below. (J.A. 2) Appellant 
then moved to enjoin the Civil Service Commissioners, 
and the Secretary of Health, Education and Welfare from 
firing the appellant during the pendency of this lawsuit. 
(J.-A. 16) After hearing in open court it was agreed be- 
tween counsel and approved by the court that the parties 
should file their respective motions for summary judgment 


by January 22, 1960, for hearing on the motions on Janu- 
ary 26, 1960, and that pending decision by this Court on 
these motions, the appellant would not be discharged by 
the Department of Health, Education and Welfare. 


Both motions for summary judgment (J.A. 22 and J.A. 
23) were heard in the United States District Court by 
Judge MeGarraghy on January 26, 1960. Appellees’ mo- 
tion for summary judgment was granted; appellant’s 
motion for summary judgment was denied (J.A. 27), on 
grounds that appellant’s employment was conditional and 
consequently he was not entitled to the statement of charges 
required by the Lloyd-Lafollette Act. This appeal is 
taken from these two actions of the District Court. On 
January 27, 1960 appellant moved in the District Court 
for an injunction pending appeal under the provisions of 
Rule 62 C (Federal Rules of Civil Procedure). This 
motion was orally denied by Judge McGarraghy. 


Notice of Appeal was filed in the U. S. District Court 
on February 1, 1960. Appellant, although he had earlier 


” 

exhausted his remedies before the Civil Service Commis- 
sion when the Commission had denied his appeal alleging 
procedural error, was still on duty by virtue of the in- 
formal, unregulated post-audit or ‘tappeal’’ being con- 
ducted by the Commission in his case. He therefore asked 
this Court to enjoin his impending dismissal pending the 
outcome of the appeal in this Court. This was refused 
on February 5, 1960. Having no further appeals, either 
to the Civil Service Commission or the District Court 
against the procedural errors committed in his case, and 
facing his announced dismissal, but with the informal 
‘tappeal’? (on grounds unknown to appellant) before the 
Commission pending appellant, still on duty, comes before 
this Court. 


STATEMENT OF POINTS 


The points which are material to this cause and upon 
which appellant relies are as follows: 


L The notification of intended removal, dated October 
30, 1959 given to the appellant (Exhibit A attached to 
plaintiff’s complaint below) is ineffective and unlawful 
in that it (A) is insufficiently specific in stating the reasons 
for the Appellant’s intended removal, stating only that 
“immoral conduct has been established, and (B) states that 
Appellant’s removal is to be effected by direction of the 
Civil Service Commission, rather than by Appellant’s em- 
ployer, the Department of Health, Education and Welfare. 


II. Appellant, a career civil servant who was reinstated 
to his post as Publications Editor (GS-9), Department of 
Health, Education and Welfare, on March 23, 1959, was 
not given a conditional reinstatement and accordingly is 
entitled, if his removal from employment is attempted by 
the government, to the protection of Section 652 (a), Title 
5 (U.S.C.), viz., he is entitled to a statement of specific 
charges against him, and is further entitled to have removal 
action taken solely by his employing agency rather than by 
the Civil Service Commission. 
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III. Even assuming, arguendo, that the Appellant holds 
conditional employment and is, therefore, not a member 
of the classified civil service and, arguendo, not entitled to 
the protection of Section 652 (a), Title 5 (USC) it is none- 
theless arbitrary and capricious for the Civil Service 
Commission to deny the Appellant procedural safeguards 
granted (under Section 9.103 et sec, Title 5, CFR) to 
probationary employees who face removal during pro- 
bation. 

IV. Civil Service regulations do not permit the Com- 
mission to demand the Appellant’s removal as of this date 
since more than one year has elapsed since Appellant’s 
reinstatement on March 23, 1959. 


SUMMARY 


The letter of October 30, 1959 constitutes an unlawful 
departure from the requirements of Section 652, Title 5 
(U.S.C.) in that it does not state any specific conduct which 


allegedly renders the appellant unsuitable. 


Appellees’ contemplated action is in derogation of statute 
and, accordingly, the regulation authorizing it must be 
clear and unequivocal. The regulations under which both 
Bailey v. Richardson, 86 U.S. App. D.C. 248 and Kirk- 
patrick v. Gray, 91 U.S. App. D.C. 138, 198 F. 2d 533 
(1952) were decided are not the ones presently promul- 
gated ; the latter, controlling this case, are totally new both 
in coverage and meaning. The Civil Service Regulations 
in force up to 1954 may well have permitted conditional 
reinstatement of career employees; those in force now do 
not. Suitability investigation is aligned with probation 
under the present regulations and the suitability investiga- 
tion is a function of probation under them. Absent a pro- 
bationary status, an employee cannot be terminated by 
direction of the Civil Service Commission. Reinstatement 
of a career employee is not conditional by the clear terms 
of the Regulations dealing with reinstatement. The Civil 
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Service Regulations clearly indicate that a determination 
of suitability is inherent in achievement of ‘‘career’’ status. 
No burden is placed on the Federal Service enforcing the 
regulations, as they are written, excluding career appoint- 
ments and reinstatements from the one-year suitability 
investigation. 


Assuming, arguendo, that the appellant is serving under 
a “conditional’’ reinstatement, it is arbitrary for the Civil 
Service Commission to grant him lesser procedural rights 
than it grants to probationary employees. Bailey v. Rich- 
ardson, supra, supports this requirement of consistent 
treatment of all employees in a trial period. 


The Commission, under its own regulations, cannot at 
this date ‘‘require the removal’? of the appellant; further, 
the condition on his employment has expired. Even assum- 
ing that the Appellant’s reinstatement was ‘‘conditional’’, 
the explicit terms of Section 2.107 (b) of the regulations 
state that this condition automatically expires in one year. 


This year has elapsed and the appellant has not been 
removed. Accordingly, no condition exists on appellant’s 
employment, he is a member of the classified civil service, 
entitled to the protection of Section 652 (a), Title 5 
(U.S.C.), and his removal on the basis of the letter of 
October 30, 1959 is unlawful because that letter is not a 
“statement of reasons”, as required by the statute, and 
further because the Civil Service Commission is no longer 
empowered to direct his removal, which must now be 
directed, if at all, by appellant’s employer, the Department 
of Health, Education and Welfare. 
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ARGUMENT 
T 


THE LETTER OF OCTOBER 30, 1959 CONSTITUTES AN UNLAW- 
FUL DEPARTURE FROM THE REQUIREMENTS OF SECTION 
652, TITLE 5 (U.S.C.) IN THAT IT DOES NOT STATE ANY 
SPECIFIC CONDUCT WHICH ALLEGEDLY RENDERS THE 
APPELLANT UNSUITABLE 

The only information given the appellant as to why he 
is to be dismissed was contained in the letter of the Chief 
of the Rating Section, Investigations Division, Civil Serv- 
ice Commission, dated October 30, 1959, to the Personnel 

Officer, Public Health Service, a copy of which was served 

on the appellant. It states (J.A. 11) simply that ‘the 

Commission finds that immoral conduct has been estab- 

lished’. That phrase constitutes the sum and substance 

of the written charges placed against the appellant, 
charges for which he is to be fired. 


It needs little argument to show conclusively that the 
quoted phrase is not a statement of 


“reasons given in writing”’ 


as required by Section 652 (a) of Title 5 (U.S.C.). For, 
as was held by this Court in Mulligan v. Andrews, 93 US. 
App. D. C. 375, 311 F. 2d 28, broad and vague charges 
cannot take the place of the specificity required as a pro- 
cedural preliminary to dismissal of a member of the classi- 
fied civil service. As held in that case and uniformly in 
others (Money v. Anderson, 208 F. 2d 34, Deak v. Pace, 
88 U.S. App. D.C. 50, 185 F. 2d 997) the function of the 
statement of charges is to provide the employee with 
sufficient information so as to make clear to him exactly 
what the opprobrious conduct (causing discharge) was 
and to permit him to fashion a defense, or at least a reply 
to it. Quite clearly the accusation of ‘immoral conduct”’ 
fulfills neither of the above functions. Immoral conduct 
of what sort? With whom? At what time? None of 
these specifics were granted in the letter of October 30. 
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nor have they been provided since. On October 30, 1959 
it was impossible for the appellant to know exactly what 
was held against him and to reply to it. He has not been 
further informed since. Indeed, the appellees have never 
contended that the notification of October 30 satisfied the 
provisions of the Lloyd-LaFollette Act (Section 652 (a) 
of Title 5). They have contended throughout that the 
appellant is not a member of the classified civil service and 
therefore not entitled to that Act’s protection. Suffice to 
add that if the court finds that the appellees are in error 
as to appellant’s entitlement under the Lloyd-LaFollette 
Act, it is beyond question that the notification of October 
30, 1959 is unlawfully broad and non-specific and therefore, 
violative of Section 652 (a) of Title 5.7 


APPELLANT, A CAREER CIVIL SERVANT WHO WAS REIN- 
STATED TO HIS POST AS PUBLICATIONS EDITOR (GS-9). 
DEPARTMENT OF HEALTH, EDUCATION AND WELFARE, 
ON MARCH 23, 1959, WAS NOT GIVEN A CONDITIONAL 
REINSTATEMENT AND ACCORDINGLY IS ENTITLED, IF 
HIS REMOVAL FROM EMPLOYMENT IS ATTEMPTED BY 
THE GOVERNMENT. TO THE PROTECTION OF SECTION 
652(a), TITLE 5 (U.S.C.), VIZ., HE IS ENTITLED TO A STATE- 
MENT OF SPECIFIC CHARGES AGAINST HIM. AND IS 
FURTHER ENTITLED TO HAVE REMOVAL ACTION TAKEN 
SOLELY BY HIS EMPLOYING AGENCY RATHER THAN BY 
THE CIVIL SERVICE COMMISSION 


(a) Appellees’ Contemplated Action is in Derogation of Statute 
and, Accordingly, the Regulation Authorizing It Must Be 
Clear and Unequivocal 


Appellees’ position is based on Civil Service Regula- 
tions which, they contend, make appellant’s reinstatement 
conditional for a period of one year during which appellant 


2If, as appellant argues, he is embraced within the coverage of Section 
652 (a) of Title 5, Section 9.102 (2) (1) of the Civil Service Regulations goes 
even farther than the statute and requires that the statement of charges be 
made ‘specifically and in detail’’. Obviously, then, the letter of October 30th 
is defective. It is probable, though, that Mulligan v. Andrews, supra, puts 
down the same requirement on the firing agency and that 9.102 (a) (1) merely 
reflects this rule. 
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can be discharged without giving him the protection of 
Section 652 (a), Title 5 (U.S.C.). Appellees clearly state 
that before appellant can achieve the protection of the 
act, he must comply with the condition that ‘‘investigation 
into his background . . . discloses no information of a 
derogatory nature’’. Appellees rely on Bailey v. Richard- 
son, 86 U.S. App. D.C. 248... which, again, made the 
protection of Section 652 (a) conditional on a loyalty 
clearance. Since, however, the statute itself makes no 
exceptions for individuals who are newly-appointed, and 
more fully makes no exceptions whatsoever in its cover- 
age, alludes in no way to ‘¢eonditional appointments”’, use, 
by the Civil Service Commission, of its own regulations to 
thus limit and curtail the coverage of the act must be 
accomplished by regulations which are clear and unequivo- 
cally applicable to the individual whose employment is 
affected by them. Nowhere else in the Code is there any 
statutory grant abetting the Commission’s inroads into 
the coverage of Section 652 (a). The Civil Service Regu- 
lations herein questioned specifically purport to be pro- 
mulgated by Sections 631 and 633 of Title 5 (U.S.C.). 
Both of these sections merely deal with the federal execu- 
tives’ authority to appoint subordinate officers and regu- 
late their admission to the Federal service. They do not 
in any way directly or specifically limit the coverage of 
Section 652 (a) of Title 5, or make coverage under that 
statute conditional. 


Bailey v. Richardson, supra, which is clearly the law in 
this jurisdiction, however, holds that the Executive has 
power to make appointments conditional and that the 
regulations which applied in that case and at that time 
were lawfully promulgated pursuant to this power and 
that Miss Bailey was lawfully discharged pursuant to them. 
Tt must be, therefore, that if this power to limit the patent 
coverage of a controlling statute is to be lawfully exercised 
that these limitations be clearly consistent with the reserved 
non-statutory power from which it springs, and must 
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clearly apply to the individual involved. Otherwise Sec- 
tion 652 (a), as clear a statute on its face as can be found, 
would be eliminated by arbitrary administrative fiat. 


(b) The Regulations Under Which Both Bailey v. Richardson 
and Kirkpatrick v. Gray were Decided Are Not the Ones 
Presently Promulgated; the Latter, Controlling This Case, 
Are Totally New Both in Coverage and Meaning 

Bailey v. Richardson, supra, was decided in the U. S. 

District Court in 1949 and in the U. S. Court of Appeals 

in 1950. Kirkpatrick v. Gray, 91 U.S. App. D.C. 138, 198 

F. 2d 533 (1952), was decided by the Court of Appeals in 

1952. The Civil Service regulations then in effect were 

promulgated in Executive Order 9830, dated February 24, 

1947. The regulations that involved Miss Bailey was the 

then Section 2.112 which specifically in clear terms made 

‘‘yeinstatements’’ one of the Civil Service actions which 

was subject to the then 18-month period of investigation by 

the Commission, and made the ‘‘reinstatement’’ conditional 


during that period. Quite obviously, then, in 1950 and 
1952, the only argument open to the aggrieved employees 
was to plead, as they did unsuccessfully, that the regula- 
tions were invalid. 


The regulations operative in the present case, however, 
are completely different ones. All of Parts 2 (on which 
appellees presently rely) and 9 of the Civil Service Regu- 
lations were amended on December 16, 1954 when the 
entire chapter including all of the Civil Service regulations 
were amended and re-promulgated at 19 Federal Register 
8608. Since both appellant’s reinstatement and the at- 
tempted ouster have occurred after that date, appellant’s 
rights are controlled by the present regulations in Part 2 
of Title 5 of the Code of Federal Regulations and not by 
the regulations operative in the Bailey and Kirkpatrick 
cases. The significance of these amendments and the clear 
indication from the present regulations that a reinstated 
career employee’s position is not conditional is set forth 
in the following section. 
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(c) The Civil Service Regulations in Force Up to 1954 May 
Well Have Permitted Conditional Reinstatement of Career 
Employees; Those in Force Now Do Not 


The old (pre-1954) section 2.112 of the Civil Service 
Regulations under which the Bailey case was decided 
listed the following as being subject to investigation for 
18 months: 

(1) Original probational. 

(2) Reappointments. 

(3) Retnstatements. 


(4) Temporary appointments pending establishment of 
a register. 


(5) Temporary appointments which exceed or are ex- 
tended beyond six months. 


(6) Inter-agency transfers. 


(7) Conversions from excepted, war service indefinite, 
or temporary indefinite apponitments to competitive 
appointments. (Emphasis supplied). 


Thus, as noted, reinstatements were specifically within the 
group of personnel actions which were conditional. The 
presently controlling regulation is Section 2.107, which is 
quoted in its entirety herewith: 


“‘ Appointments subject to investigation. 


(a) All types of appointments under the regulations 
in this chapter, except promotions, demotions, reas- 
signments, and conversions from career-conditional to 
career appointment, shall be subject to investigation 
by the Commission to establish the appointee’s qualifi- 
cations and suitability for employment in the competi- 
tive service. 


(b) Except in cases under Section 2.106 (a) (4) 
involving intentional false statements, or deception or 
fraud in examination or appointment, the condition 
‘subject to investigation’ shall expire automatically at 
the end of one year after the effective date of the 
appointment. 
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(c) For a period of one year after the effective 
date of an appointment subject to investigation under 
paragraph (a) of this section, the Commission may in- 
struct the agency to remove the employee if investiga- 
tion discloses that he is disqualified for any of the 
reasons listed in Section 2.106. Thereafter, the Com- 
mission may require removal only on the basis of inten- 
tional false statements or deception or fraud in 
examination or appointment.® 


(ad) Appointments are made subject to investigation 
to continue the Commission’s jurisdiction to investigate 
the qualifications and suitability of an applicant after 
appointment and to require removal when it finds an 
employee is disqualified for Federal employment. The 
condition ‘subject to investigation’ shall not be con- 
strued as requiring any employee to serve a new pro- 
bationary or trial period or as extending the probation- 
ary or trial period of any employee. 


(e) Parts 9 and 22 of this chapter shall not apply 
when an agency removes an employee under instruc- 
tions of the Commission. 


(f) Part 9 or 22 of this chapter, whichever is appro- 
priate, shall apply if removal action is initiated by an 
agency. (19 F.R. 8608, Dec. 16, 1954, as amended at 
22 F.R. 9046, Nov. 14, 1957)’. 


Since ‘‘all types of appointments’? (emphasis supplied) 
are subject to investigation the key question is what is 
meant by ‘‘appointments”’, and whether the Civil Service 
Commission meant to include all forms of ‘‘reinstatements’’ 
within the term, and specifically whether reinstatement of 
the appellant is subject to investigation. 


3It is this Section and Section 2.107(d) that the Civil Service Commission 
is relying on to validate dismissal of Mauk (reinstated on March 23, 1959) 
by virtue of the notice of October 30, 1959. 
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(d) Suitability Investigation Is Aligned With Probation Under 
the Present Regulations and the Suitability Investigation 
is a Function of Probation Under Them. Absent a Proba- 
tionary Status, an Employee Cannot be Terminated by 
Direction of the Civil Service Commission 


The appellees would have us believe that there are two 
separate conditions put down on employment under the 
Civil Service Regulations and argue further that the 
existence of either condition removes the employee from 
the protection of the Lloyd-LaFollette Act (Section 652 
(a), Title 5, U.S.C.). First, they argue, the probationary 
employee—one who is beginning his federal service—is in 
a conditional status and therefore cannot be considered as 
being within the ‘‘classified civil service’? and therefore 
is beyond the coverage of the Act. But, the appellees 
argue, this is not all: there is the further condition, sepa- 
rate and apart from probation, of satisfaction of the 
suitability investigation called for by Section 2.107 (a) 
through (f) of the regulations which can be invoked on 
employees who have passed probation and, they further 
contend, when in effect places the affected employee beyond 
the classified Civil Service and beyond the coverage of 
the Act. The significance of this second form of condi- 
tional status in the case at bar is clear. Appellees admit 
the appellant has long since passed his probationary period 
and has been given status as a ‘‘career’’ employee. There- 
fore only if he is ‘‘conditional’’—not in the sense of pro- 
bationary employee but conditional until his suitability 
investigation is passed—can the appellant be excluded from 
the ‘classified civil service’? (under Bailey) and fired 
without a statement of charges. 


While, as shown hereinabove, the Commission did spe- 
cifically provide for this two-fold exclusion from coverage 
of the Lloyd-LaFollette Act under earlier regualtions, it 
has not done so in regulations operative since 1955. To 
be sure Section 2.107(a) makes, and Section 2.107(c) pro- 
vides a period of one year during which, ‘‘all appointments 
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under the regulations in this Chapter’? are subject to 
suitability investigation. But an examination of the listing 
of the ‘‘Types of Appointments”’ (in section 2.301 through 
2.308 of the present regulations) shows that all forms of 
permanent employment within the federal service are made 
probationary for one year. By far the most widely used 
avenue to federal service is the career-conditional appoint- 
ment from a register. Under Section 2.301 (a) (3) of 
the regulations an employee so employed is probationary 
for one year. The other types of appointments, which 
cover unusual and non-routine situations, also follow the 
same pattern: 


—Initial Career Appointment (available solely to cer- 
tain postal employees) is probationary for one year 
under 2.301 (b) (2); 


—Job Employment: can be made without probation, 
but the appointment may be made for only one year 
under 2.301 (c); 


—Temporary Appointment in absence of Eligibles: can 
be made without probation, but may be made only 
as a temporary expedient until a register is estab- 
lished, under Section 2.302; 


—Emergency Appointment: can be made without pro- 
bation, but solely in emergencies and for a period 
one one month, under Section 2.303; 


—Temporary Renewable Appointment carries no pro- 
bation, but is available solely to persons over 70, 
and are solely for periods not to exceed one year 
under Section 2.304; 


—Appointment without Competitive Examination in 
rare cases: carries no probation, but can be made 
solely on a specific finding of the Commission that 
it is ‘‘in the interest of good Civil Service Adminis- 
tration’? and by its terms is not filled from a register 
and is beyond the scope of Civil Service regulations ; 


—Temporary Appointment of Substitutes in Post 
Offices: carries no probation, but grants no status 
to persons filling the position and is temporary by 
its very terms, under Section 2.307; 
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—Overseas Limited Appointment: although these ap- 
pointments also do not give appointees status, they 
are made (pursuant to Section 2.308 (f) subject to 
a year’s ‘‘trial period’’. 


From the foregoing it can be deduced that in all posi- 
tions which are of indefinite duration, and which lead to 
an acquisition of civil service status, a probation period 
of one year is required. In this sense, then, ‘“probation’’, 
as this term is used under the regulations, is geared into 
the one-year period of suitability investigation under Sec- 
tion 2.107 (a) through (f) of the regulations. What is 
even more persuasive of the conviction that the suitability 
investigation is a function of probation is the description 
of the function of probation found in Section 2.301 (a) (3) 
of the regulations. It must be recalled that this latter 
section describes the probationary period to be observed 
by the career-conditional appointee, viz., the appointment 
which in the overwhelming percentage of federal job- 
situations is the initial appointment of the employee to a 
federal job. The regulations prescribe that during the 
period of probation: 


(from 2.301 (a) (3): ‘‘The agency shall utilize the 
probationary period as fully as possible to determine 
the fitness of the employee and shall terminate his 
services during such period if he fails to demonstrate 
fully his qualifications for federal employment.”’ 


Certainly suitability is a qualification for federal employ- 
ment. Under this clear regulation, the period of probation 
is the period during which this determination of the em- 
ployee’s qualification is made. There is nothing in this 
regulation that states that only certain of the employee’s 
qualifications are to be determined during probation, but 
that others (such as suitability) may be determined long 
after probation has been completed. If the Commission 
wished to state that probation meant an agency deter- 
mination as to professional fitness, but that suitability 
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(morality, honesty, etc.) was to be determined outside of 
the agency, within the Civil Service Commission, and with- 
out any connection with the probationary period either in 
time or in substance, it may well be that the Commission 
could so declare. But it has not done so. It has provided 
for a period of one year during which career-conditional 
appointments are probationary. It has instructed the 
agencies to determine within the year of probation the 
fitness of the employee. And, the appellant submits, the 
power of the Civil Service Commission (under Section 
9.107 (c) of the regulations) to direct dismissal on grounds 
of non-suitability ‘“‘for a period of one year after the 
effective date of an appointment’’ is, again, an imple- 
mentation of the general investigation of all career- 
conditional employees during their probationary period. 
It empowers the Commission to direct dismissal if its 
investigation discloses non-suitability; the agency may do 
the same thing under the authority of Section 2.301 (a) (3), 
supra. 


What appears to be conclusive language in support of 
the argument that the suitability investigation under Sec- 
tion 2.107 is a function of the probationary period is found 
within that section, itself. In section 2.107 (d), the Com- 
mission has directed that: 


“The condition ‘subject to investigation’ shall not be 
construed as requiring any employee to serve a new 
probationary or trial period or as extending the pro- 
bationary or trial period of any employee.” 


Yet, this is precisely what the appellees propose to do with 
the appellant in the case at bar. He has, admittedly, 
passed his probationary period many years ago. He is 
a “career”? employee, which means that he has not only 
passed probation, but also the service requirement of two 
additional years of satisfactory service after probation 
before his status was converted from career-conditional 
to ‘‘eareer.”? Yet long after this conversion to career 
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status, and in direct contradiction to its own regulation, 
the appellees now, upon the appellant’s reinstatement to 
service, seek to impose a second probation upon him so as 
to fire him without telling him why. They may say: ‘‘No, 
we seek only to have him pass his suitability investigation 
—this is not probation at all, but another type of thing’’. 
But, this is pure wordplay. Either the appellant has full 
status as a member of the classified civil service, or not. 
To say that the appellant is ‘¢eonditional’’, but not pro- 
bationary—since he obviously has long since passed his 
probation—is a patent cireumlocution designed to neatly 
evade what has become, to the Commission, the uncom- 
fortably restrictive language of its own regulations—which 
permits no second or extended probation. 


It is the heart of appellant’s position that the proba- 
tionary period decribed in Section 2.301 (a) (3), the one- 
year trial period prescribed for all civil servants who 
hold indefinite appointments leading to status, is the same 
one-year period described in Section 2.107 (a) and (¢)— 
dealing with the suitability investigation. There is nothing 
to be found anywhere in the regulations—a total absence 
of any language—which would indicate that the Commission 
has set up two different types of conditions on employ- 
ment. The appellees would have us believe that from 
obscure regulations—no longer in effect—that it is irre- 
futable gospel that all personnel actions, whether within 
the probationary period or without, are subject to suita- 
bility investigation. But the specific language of the Com- 
mission’s own regulations, as well as the unmistakable 
regulatory pattern set out in them, direct to the contrary. 
And, it is submitted, that even in the face of this, the 
Commission would utilize this vacuum in its authority 
to cut away at the coverage of the Lloyd-LaFollette Act. 
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(e) Reinstatement of a Career Employee Is Not Conditional by 
the Clear Terms of the Regulations Dealing With Re- 
instatement 


Reinstatements are dealt with separately under the Civil 
Service regulations. Appointments (all of which are sub- 
ject to suitability investigation under Section 2.701, supra) 
are enumerated—as to type—in subpart C of Title 5, Code 
of Federal Regulations. Reinstatements, however, are 
controlled by subpart D. It may well be argued that the 
regulations should be accepted on their face: that all 
appointments, as they are listed under subpart C, are 
conditional upon suitability clearance. But reinstatement 
is not listed therein, and is not, accordingly, conditional 
in any way. 


But the regluations go farther. They state, in 2.403 (ec), 
that a reinstatement shall be probationary unless an 
earlier probationary period was served by the reinstatee. 
As shown in the record, the appellant was reinstated, not 
only as a career employee (which would indicate that both 


probation and an additional two year period had been 
served by the appellant), but the notification of employment 
served on appellant when he was reinstated specifically 
noted that he was not probationary. 


But, the appellees argue, the appellant was reinstated 
as a career employee and Section 2.403 states that 


‘“‘the reinstatement of a former federal employee who 
has once completed the service requirement for career 
appointment shall be made as a career appointment’’. 


Is this not, they argue, one of the appointments which is 
subject to a suitability investigation under Section 2.107, 
and is not the effective date of the appointment the begin- 
ning of the one year during which the Commission can 
direct dismissal? Even assuming that the appellant is 
in error when he states that the suitability investigation 
under these regulations is a function of probation (and 
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therefore, not to be imposed on him) he cannot be re- 
categorized into ‘‘conditional’’ status through this artifice. 
The reason therefor is that the career ‘‘appointment’’ 
which the regulation described is really not that at all. 
It is not listed as one of the ‘‘Types of Appointments’? in 
the detailed listing of all types of civil service appoint- 
ments set forth in subpart C (Section 2.301 et seq of the 
regulations). The apparent meaning behind this is the 
concept of a reinstatement, as this must logically be gleaned 
from the regulations, as a continuation of prior service and 
not an incident giving rise to a new ‘‘appointment’’. At 
least this is the most reasonable explanation possible from 
regulations which offer no explicit description of a ‘‘career”’ 
appointment. The closest approximation to this peculiarly 
undescribed form of personnel action is the conversion 
from career-conditional status to career status described in 
Section 2.301 (a) (2) of the regulations. This states that 
at the end of three years the career-conditional appoint- 
ment shall be automatically converted to a career appoint- 
ment, which latter, again, is not described as to rights 
or limitations. But the Commission exempts this conver- 
sion (in Section 2.107 (a)) from the suitability investiga- 
tion. Thus, what the appellees are really contending is 
that the appellant has been given an appointment subject 
to investigation when even the regulations do not list 
this ‘‘appointment’’ as properly within the scope of this 
term and when the personnel action closest to it in sub- 
stance is specifically exempted from the suitability investi- 
gation. Appellant submits that deprivations of statutory 
rights cannot be based on this sort of vague—and in a 
literal sense—non-existent authority from the regulations. 


(f) The Civil Service Regulations Clearly Indicate That a De- 
termination of Suitability Is Inherent in Achievement of 
“Career” Status 

Appellees press on the court the need of the Civil Serv- 
ice Commission to utilize each incident of federal employ- 
ment as an opportunity to impose a limitation on the 
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rights of employment. Apparently it is felt by the govern- 
ment that every type of personnel action that may occur 
to an employee should be utilized as a means of making 
the following period of service conditional, so that Section 
652 (a) need not be observed. Close examination of the 
regulations, however, indicates that this was not their 
view when the regulations were drafted. Under Section 
2.107 conversion from ‘‘career-conditional’’ status to 
‘‘career’”? status is exempted from the requirement of 
concurrent investigation into suitability. Obviously it is 
felt that the opportunity to determine suitability is amply 
provided in the probationary period placed on the career- 
conditional employee in the first of the three years re- 
quired of him before career status is given to him (Sections 
2.301 (a) (3) and 2.301 (a) (2) of the regulations). But 
since status as a career employee is granted only after 
three years’ service, whereas probation extends solely for 
one, the Commission could require a second suitability 
investigation at the end of the three years. But it has 
specifically determined not to. The earlier investigation 
apparently provides sufficient safeguard . After that point 
the employee may be investigated without limitation, but 
must be granted charges, etc. There is no reason what- 
soever for exempting an original career status appointment 
from suitability investigation and at the same time re- 
quiring one for an employee reinstated after an original 
career appointment. If the earlier suitability investigation 
suffices in the case of the original appointment, it should 
suffice in the case of reinstatement. The Commission has 
taken the position, quite clear from its regulations, that 
suitability is established by the career-conditional em- 
ployee during his first year. No cogent reason can be ad- 
vanced why the Commission declines to investigate suita- 
bility two years later, but insists on it—without authority 
from the regulations—on any subsequent reinstatement. 


The appellees would have us believe otherwise; they con- 
tend that there is a separate and distinct condition placed 
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upon federal employment apart from the probationary 
period called for by the regulations. They contend that 
this second probationary period is not probation at all, 
but some un-defined period during which a suitability 
investigation (which has nothing to do with probation, 
they contend) may be completed. But nowhere is this 
second and separate form of probation articulated in the 
regulations. If the Civil Service Commission had desired 
to create a second form of probation, independent and 
separate from the probationary period it had already 
provided for by regulation, it could have done so. But it 
would be required to do so by clear and compelling regula- 
tion. Nothing less than regulations so explicit could defeat 
the provisions of Section 652 (a) of Title 5 (U.S.C.), which 
this inferred and interpolated second limitation on federal 
employment seeks to curtail. Nothing in any case decided 
in this jurisdiction under the presently existing regulations 
permits the erection of a second condition on a federal 
employment. As shown, both Bailey and Kirkpatrick were 
decided on other regulations, which may have permitted 
what appellees now wish to do. But appellees have deter- 
mined to change their regulations. It is implicit that their 
policies have thus been changed. In fairness, they must 
then stand on their written regulations and the policies 
enunciated by them. In fact, legally they cannot do other- 
wise. Watson v. U.S., #49895 U.S. Court of Claims, 
decided June 4, 1958, Chenery Corp. v. S.E.C., 322 U.S. 
194, 67 Sup. Ct. 1575. 


Would they even wish to? The symmetrical and logical 
meshing of regulations providing for a one-year suitability 
investigation and a one-year period of probation for all 
but career appointments and reinstatements makes sense. 
More than that, it indicates that the Civil Service has not 
only failed to enunciate clearly that career appointments 
and reinstatements are probationary or conditional; it has 
further indicated by a carefully conceived regulatory 
scheme that the intent of the Commission is that these 
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personnel actions are not meant to be probationary or 
conditional at all. 


(g) No Burden Is Placed on the Federal Service Enforcing the 
Regulations, as They Are Written, Excluding Career Ap- 
pointments and Reinstatements From the One-Year Suit- 
ability Investigation 

It must be stressed first that in no sense is the Civil 
Service Commission inhibited in any way from investigat- 
ing a reinstated civil servant. It can and will continue 
to do so. If appellant’s view of the regulations is sus- 
tained, the Commission is required only to turn over its 
reports to the employing agency for its action, and charges 
based on these reports must be specific. It is a bit ex- 
treme for the Commission to plead that rights accorded 
under statute impose an impossible burden to the Com- 
mission. To the plea of administrative inefficiency imposed 
by not being able to hire career civil servants unless they 
have prior suitability clearance (since, under the rule urged 
by the appellant, the career reinstatee cannot be arbi- 
trarily removed after reinstatement), the response is ob- 
vious: the Commission does not feel it necessary to make 

a suitability clearance on a career appointee when he 

achieves that status. Clearly, then, Civil Service policy 

places on the career employee the imprimatur of suitability. 

Tt has had an opportunity to investigate him and has 

found him suitable. It has not felt the need for subse- 

quent recheck when his career status was granted. The 
hiring agency need have no greater cireumspection than 
this. 


Furthermore, it is clear that no widespread disorgan- 
ization of the Civil Service policies is involved in enforcing 
the regulations as they are written and not as the Com- 
mission wishes they were written. As shown amply above, 
the rule of this case applies solely to career civil service 
employees. And it does not apply to original appoint- 
ments, but solely to reinstatement. The awful conse- 
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quence of enforcing these regulations as they are written 
thus is much ameliorated by the severely narrowed group 
of individuals effected. 


mm 


EVEN ASSUMING, ARGUENDO, THAT THE APPELLANT HOLDS 
CONDITIONAL EMPLOYMENT AND IS, THEREFORE NOT A 


PROBATIONARY EMPLOYEES 
ING PROBATION 


Assuming, Arguendo, That the Appellant Is Serving Under 
a “Conditional” Reinstatement, It Is Arbitrary for the 
Civil Service Commission to Grant Him Lesser Procedural 
Rights Than It Grants to Probationary Employees 


It is contended by the appellees that the appellant was 


not a member of the classified civil service on October 30, 
1959 and therefore not entitled to the statement of reasons 
called for by Section 652 (a), nor for the even greater 
specificity required by the Commission’s own regulation 
(Section 9.102 (a) (1))- In essence they state that the 
appellant could have been fired and not told at all why it 
was taking place. Appellees’ position must be this: that 
the appellant need have been told nothing and therefore 
any explanation given him, even the vague one found in 
the October 30th letter, was gratuitous on the part of the 
appellees. 


Yet, at the very same time, and involving employees who 
are similarly in ‘‘trial’’ or ‘probationary’ or *“eondi- 
tional’? status, the Civil Service Commission has, by 
regulation, granted substantial procedural rights which 
they deny the appellant. Section 9.103 (a) and (b) 
guarantee to probationary employees, a class made up, 
appellees contend, of solely those employees who have just 
begun their federal employment and are serving in their 
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first year and a class, appellees contend, which excludes the 
appellant who is not “‘probationary”’, but *“eonditional’’ 
the right, under Section 9.103 (a) to a statement of the 
“‘reasons”? for dismissal in advance of the termination. 
In other words, ‘‘probationary’’ employees are brought 
back within the coverage of Section 652 (a) of Title 5 by 
Section 9.103—which, in effect, grants them the same rights 
as those guaranteed by the statute. Even beyond that, if 
the probationary employee is to be discharged for facts 
which stem from the period prior to the probationer’s 
employment with the government, the probationer must be 
given the statement of reasons ‘‘specifically and in detail’’, 
under Section 9.103. Essentially, the Commission has 
brought all probationers within the coverage of Section 
652 (a), (by Section 9.103 (a)), and has said further, in 
Section 9.103 (b) that the statement of reasons in a firing 
which is caused by pre-employment considerations must 
be as specific as the statement of charges given employees 
with status as this is guaranteed under Section 9.102. 


The most shocking inequity is thereby disclosed. Here 
the Commission grants a probationary employee, who may 
have been on the job two weeks, full rights to a statement 
of charges—even, in certain cases, with the requirement 
of maximum specificity—whereas it permits an employee 
who has career status and has been creditably employed 
‘by the government for twelve years to be fired with 
no statement of reasons whatsoever. That is precisely 
what the Civil Service Commission proposes to do in this 
ease. That is the gravely unfair, inequitable and arbitrary 
concomitant of dredging up a second kind of probation for 
employees that the government wishes to be rid of, but 
wishes not to disclose why. 


The contrast between rights granted probationers and 
rights granted employees who are ‘conditional’? (on the 
passage of the suitability examination — this frame of 
words being the only way that some clarity can be focused 
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on this latter group since the appellees’ position approaches 
a state of semantic exhaustion in attempting to distinguish 
between these statutes) reflects on these two sets of rules 
the taint of arbitrary and unreasonable regulation. There 
is no reason available in the regulations, in the controlling 
statute, or in logic itself, why probationers beginning their 
service can be told why they are unsatisfactory whereas 
career employees, of twelve years decent, honorable 
experience cannot be told. There is no policy of protecting 
the government, or of benefiting the federal service, why 
new appointees must be given 2 statement of reasons in 
writing (under 9.103 (a)), or a statement of reasons in 
detail—if dismissal is for pre-employment causes (under 
9.103 (b)), whereas suitability discards—and the appellees 
contend that these unfortunate dismissals may take place 
after long federal service, ¢.g., the appellant,—cannot be 
told why they are out of a job and a career. There is no 
sound policy of protecting the Civil Service informants 
from identification which can be used to bulwark the 
arbitrary and capricious discrimination against employees 
fired under Section 2.107 et seq. Gracing this apprehension 
with the aura of administrative prudence and need within 
the federal service, why protect those who inform on career 
employees and indentify those who inform on probationers? 
Appellant submits that the promulgation of the guarantees 
found in Section 9.103 (a) and (b), benefiting probationers, 
makes the absence of such guarantees in Section 2.107, 
affecting all employees under suitability examination, in- 
cluding career public servants of long service, discrim- 
inatory, unreasonable and capricious. Appellant submits 
that it is open to this Court to insist that the Commission, 
at the very least, treat all persons in a trial status in the 
same manner. 


27 


(b) Bailey v. Richardson, Supra, Supports This Requirement of 

Consistent Treatment of All Employees in a Trial Period 

Interestingly, this Court when deciding Bailey made its 
basie ruling (that Mrs. Bailey was not a member of the 
classified civil service under the 1950 regulations and, 
therefore, not entitled to a statement of charges—) on the 
authority of a set of 1939 Civil Service regulations, which 
the Court utilized to demonstrate that 


(at 53) ‘‘a probational appointee is not in the 
‘classified civil service’ within the meaning of the Act, 
although he has a competitive status.”’ 


The regulations cited in support of that ruling, which is 
the determining ruling in the case, were to be found at 
5 CFR 12.101 and are 1939 regulations, Examining these 
regulations there is disclosed the further fact that in 1939 
a probationary employee need not have been given any of 
the procedural rights they are guaranteed under the present 
Section 9.105 (a) and (b) in 1960. The 1939 regulations 


simply states: 


“12.101 (b): Probationers may be separated without 
following procedures under 12.1.” 

(the latter consisted of the tendering of a statement of 
charges, ete.) 


If, then, the very basis of the Bailey decision lay in the 
fact that in 1939 probationers were not guaranteed a state- 
ment of charges, has this Court not enunciated a rationale 
which requires that in 1960 all employees subject to a 
condition be given this protection? For, Bailey states, 
the reason that Mrs. Bailey was not entitled to a statement 
of charges lay in the fact that under 1939 regulations pro- 
bationers were not within the classified civil service and 
were not entitled to these statements—and this is implicit 
within the Bailey decision, her status was no different, at 
least she was entitled to no more, than probationers even 
though she was not “‘probationary”’ but conditional upon 
satisfactory suitability clearance. It seems fairly clear that 
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the authority for present application of the Bailey decision 
has been withdrawn from the Civil Service Commission. 
Probationers are guaranteed statements of charges in 1960 
(9.103 (a) and (b)). They are given precisely the same 
treatment they would have under the Lloyd-LaFollette 
Act. The Commission, thus, can hardly argue that this 
Court has sanctioned withdrawal of suitability investigatees 
from coverage of the Lloyd-LaFollette in Bailey. The Com- 
mission, itself, has withdrawn the very basis for Bailey by 
granting rights in a situation where the absence of rights 
oceasioned and justified Bailey. 


Moreover, the Court’s reference to probationers’ rights 
in Bailey certainly indicates that the Court would not coun- 
tenance giving ‘‘conditional’’ employees even lesser protec- 
tion, even fewer rights, than probationers. Yet, this is 
what appellees intend to do. 


Iv 


CIVIL SERVICE REGULATIONS DO NOT PERMIT THE COM- 
MISSION TO DEMAND THE APPELLANT'S REMOVAL AS 
OF THIS DATE SINCE MORE THAN ONE YEAR HAS ELAPSED 
SINCE APPELLANT'S REINSTATEMENT ON MARCH 23, 1959 


(a) The Commission, Under Its Own Regulations, Cannot at 


This Date “Require the Removal” of the Appellant: Fur- 
ther, the “Condition on His Employment Has Expired 


At no point in the Appellees Memorandum supporting 
their motion for summary judgment below did appellees 
argue that appellant’s current duty status robbed the Court 
of jurisdiction. Neither was this argued at hearing. It 
was assumed by that Court—and never questioned—that 
the letter of October 30th announcing the determination to 
remove the appellant affected him sufficiently to place him 
within the proper jurisdiction of a court of equity. The 
appellees have reiterated persistently their intention to 
remove the appellant. He remains a proper subject for 
judicial relief. 
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At the same time, he has not been removed. He has no 
clear appeals rights under the Civil Service regulations, 
he has been finally and conclusively denied procedural re- 
lief, yet he has been permitted to remain on duty status 
pending a kind of unofficial post-audit. Appellant and 
counsel do not really know what is transpiring in his case 
before the Commission since there is no known proceeding 
now pending involving him. Yet he has been kept on. 
Appellant submits, therefore, that under Section 2.107(c) 
the time has expired during which the Commission can re- 
quire his removal. Appellant’s reinstatement took place 
March 23, 1959, close to thirteen months prior to the filing 
of this brief. He was, to be sure, notified of the intent to 
remove him on October 30, 1959. But the regulation clearly 
states that only within a 12-month period can the Commis- 
sion require a removal: 


“‘2.107(e) For a period of one year after the effective 
date of an appointment subject to investigation un- 
der paragraph (a) of this section, the Commission 
may instruct the agency to remove the employee if 
investigation discloses that he is disqualified for any 
of the reasons listed in § 2.106. Thereafter, the Com- 
mission may require removal only on the basis of 
intentional false statements or deception or fraud in 
examination or appointment.”’ 


The question is: if the Commission has not ‘‘required the 
removal’? of the appellant within the allotted 12 months, 
ean they now do so? Obviously, they have not ‘required 
the removal’’ of the appellant. He remains on duty. Prior 
notifications that they intended to do so do not constitute 
‘requiring the removal’’. The time limitation is affixed to 
the power to remove. If this power is not timely utilized, 
it lapses. 


Strong arguments based on the inequity of permitting 
the appellant to use the Commission voluntarily-granted 
period of post-audit as a means of defeating this dismissal 
—will be adduced. But the Court should be aware that 
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what all of these regulations purport to do is eat away at 
the coverage of a controlling statute, the Lloyd-LaFollette 
Act. Regulations that do so should be narrowly viewed, 
lest legislative policy be defeated by agency direction. If 
appellees wish to remove appellant from the coverage of 
the Lloyd-LaFollette Act for 12 months after his reinstate- 
ment, let them act within the 12 month period. 


Appellees may further argue that solely the instruction 
to remove must emanate from the Commission during the 
initial 12 month period. The difficulty with this argument 
lies in the wording of the regulation, itself: the word 
“‘thereafter”’, plainly refers to the 12 month period during 
which the instruction to dismiss, and not to the factual date 
of the issuance of the instruction. Otherwise, the instrue- 
tion could issue during the first year and the removal ac- 
tion, carrying with it the inherent nullification of all rights 
secured by statute, could follow twenty years later. Plainly, 
this interpretation was not intended. The Commission 
clearly cannot remove for non-suitability after 12 months 
under Section 2.107(¢). 
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(b) Even Assuming That the Appellant’s Reinstatement Was 
“Conditional”, the Explicit Terms of Section 2.107 (b) of 
the Regulations State That This Condition Automatically 
Expires in One Year. This Year Has Elapsed and the 
Appellant Has Not Been Removed. Accordingly, No 
Condition Exists on Appellant’s Employment, He Is a 
Member of the Classified Civil Service, Entitled to the 
Protection of Section 652 (a), Title 5 (U.S.C.), and His 
Removal on the Basis of the Letter of October 30, 1959 
Is Unlawful Because That Letter Is Not a “Statement of 
Reasons”, as Required by the Statute, and Further Because 
the Civil Service Commission Is No Longer Empowered 
to Direct His Removal, Which Must Now be Directed, 
if at All, by Appellant’s Employer. the Department of 
Health, Education and Welfare 


Section 2.107(b) states as follows: 


‘‘Except in cases under § 2.106(a)(4) involving inten- 
tional false statements, or deception or fraud in exam- 
ination or appointment, the condition ‘‘subject to in- 
vestigation’’ shall expire automatically at the end of 
one year after the effective date of the appointment.’’ 


Further, the letter of October 30, 1959 from the Investi- 
gations Division, Civil Service Commission makes it clear 
that the reason for the directed dismissal of the appellant 
was ‘“‘immoral conduct’’, (J.A. 11) which is not one of the 
grounds which extends beyond one year the condition based 
on satisfaction of the suitability investigation. Accord- 
ingly, under the clear terms of the regulation, the condi- 
tion on appellant’s employment expired on March 23, 1960, 
one year after his reinstatement.* Nonetheless, the Civil 
Service Commission still intends to effect his removal on 
the basis of the letter of October 30th although all condi- 
tions have automatically been removed from appellant’s 
employment and he, as a career civil servant, is as fully 


4It should be emphasized that appellant in no wise concedes that his re- 
instatement is ‘‘conditional’’, The argument in this section makes this as- 
sumption, arguendo, to demonstrate that even under this assumption, the 
condition has expired. 
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entitled to the protection of Section 652(a), Title 5 (U.S.C.) 
as any other member of the classified civil service. 


It should be noted that the removal of this condition is 
“‘antomatic””—which indicates an intent on the part of the 
Commission that the removal of the condition shall occur 
without reference to intervening events. Again, if the 
Commission had wished to extend the period of the condi- 
tion when ‘immoral conduct”? was established, it could 
have done so by an appropriate regulation but has not. 
Again, if the Commission had desired to continue the life 
of the “‘condition”’ for the period of the unofficial, unregu- 
dated post-audit that it apparently provides, it could have 
done so by an appropriate regulation but has not. There 
is no other way of describing what the Commission intends 
to do except to state that they are now attempting to re- 
move a member of the classified civil service whose rein- 
statement is no longer conditional under a notification- 
letter that is fatally defective and violative of statute (Sec- 
tion 652(a), Title 5, U.S.C.), and of their own regulations 
(Section 9.102 et seq. of Title 5, Code of Federal Regula- 
tions). 


CONCLUSION 


Appellant urges the Court to reverse the Order of the 
lower Court with a mandate instructing the Court to enter 
the injunction prayed for below, for the reasons: 


1. The notification of October 30, 1959, which directs ap- 
pellant’s dismissal is fatally defective in that it is too broad 
and lacks specificity. 


2. Appellant is a member of the “‘classified civil service’’, 
as this phrase is defined in Section 652(a), Title 5 (U.S.C.), 
since the “‘condition”’ set forth in Section 2.107 et seq. of 
the Civil Service regulations applies solely to probationary 
employees and not to the appellant, who was reinstated as 
a career employee on March 23, 1959. Consequently, ap- 
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pellant is entitled to a statement of ‘‘reasons in writing”’ 
prior to dismissal. The letter of October 30, 1959 fails to 
comply with the specificity requirement for such a state- 
ment. 


3. Even assuming that there exists a ‘‘condition’’ on ap- 
pellant’s employment, it is arbitrary and capricious for 
the Civil Service Commission to deny the appellant, a 
career federal employee with seventeen years federal serv- 
ice, procedural rights which it grants to a beginning pro- 
bationary employee. 


4. Even assuming, further, that there existed a ‘‘condi- 
tion’? on appellant’s employment when he was reinstated 
on March 23, 1959, this condition under its own weight and 
by virtue of the Civil Service Commission’s own regula- 
tions, has expired and appellant thereby is entitled to all 
rights of a classified civil servant, including the right to a 
statement of charges and the further right to be discharged 
solely by his employing agency, the Department of Health, 
Education and Welfare, rather than by direction of the 
Civil Service Commission. 


Respectfully submitted, 


Josern H. SHARLITT 
919 18th Street, N. W. 
Washington 6, D. C. 
Attorney for Appellant 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Whether the finding of the Civil Service Commission that 

i appellant was not qualified for Federal service was valid, when 

| appellant was reinstated, subject to investigation by the Com- 

i mission and removal in the event the Commission’s investiga- 
tion disclosed that he was not qualified for Federal service? 

2. Whether the finding of the Civil Service Commission was 
subject to the provisions of Section 6 of the Lloyd-La Follette 
Act of 1912 (5 U.S.C. 652)? 

| 3. Whether the regulations exempt appellant from investi- 
gation? 
: 4, Whether the action of the Civil Service Commission was 
arbitrary and capricious. : 
@ 


I. The finding of the Civil Service Commission that appellant 
was not qualified for Federal service was valid 
Il. The Lloyd-LaFollette Act of 1912, Section 6 (5 U.S.C. 652), 
is not applicable to appellant_ 
II. The Regulations do not exempt appellant from investigation 
IV. The action of the Civil Service Commission was not arbitrary 
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DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States District 
Court for the District of Columbia, entered February 1, 1960, 
granting appellees’ motion for summary judgment in an action 
brought by the appellant for a declaratory judgment to declare 
unlawful the decision of the Civil Service Commission to re- 
move him from his position as Publications Editor in the De- 
partment of Health, Education and Welfare, and for an in- 
junction enjoining the Civil Service Commission from effecting 
his removal from that position (J.A. 2-3, 27). 

The pertinent facts are as follows: 

Appellant, who had previously been employed in the De- 
partment of the Navy during the periods from January 29, 
1951, to January 29, 1954, and from August 22, 1958, to October 
17, 1958 (J.A. 3), was reinstated into the service on March 23, 
1059, as a career appointee with the General Health Services 
of the Department of Health, Education and Welfare-(J.A.9). 


(1) 
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His appointment was made pursuant to Code of Federal Regu- 
lations, Chapter 1, Title 5, Section 2.401, authorizing the re- 
instatement of “a former Federal employee who had a competi- 
tive status or was serving probation when he was separated” 
(infra, p. 10). Under the applicable regulations, his appoint- 
ment was “subject to investigation by the Civil Service Com- 
mission to establish the appointee’s qualifications and suita- 
bility for employment in the competitive service” (5 CFR. 
2.107, infra, pp. 10 and 13). 

After an investigation had been conducted as set forth 
above, the Chief of the Rating Section of the Civil Service 
Commission’s Investigation Division, by letter dated October 
30, 1960, advised both the Personnel Officer of the Public 
Health Service and appellant that the latter did not meet 
“the suitability standards established for employment in the 
‘Federal service” (J.A. 11). The grounds for the decision 
was immoral conduct, as provided by the regulations in 5 
CFR. 2.106(a) (3), which conduct had not been adequately 
explained by appellant, although he was given such an op- 
portunity (J.A. 12-13). The agency was advised by the Civil 
Service Commission to separate appellant from the service 
on the 15th calendar day from the date of the letter (J-A. 11). 
The letter advised that within this time either the agency 
or appellant might appeal the decision and that the agency 
might, at its election, suspend appellant until the appeal was 
decided or retain him on active duty status (J.A. 11-12). It 
further stated that Parts 9 and 22 (5 CFR. 9.101-9.108, 
22.101-22.607) of the Civil Service Regulations, outlining the 
procedure for removals, did not apply in this case (J.A. 12). 

On October 30, 1959, appellant appealed the decision of the 
Rating Section (J.A. 21). After careful consideration of ap- 
pellant’s entire record, including representations presented by 
affidavit and in person, the Investigations Division concluded 
that the action taken by. the Rating Section was, appropriate 
and affirmed the decision to separate appellant (J.A. 21-22). 
Appellant was so advised and further advised of his right to 
appeal to the Board of Appeals and Review within seven days 
from receipt of the decision of the Investigations Division 
(xid.). 
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As directed by the Commission, the Agency, on November 4, 
1959, advised appellant that, as a result of the Commission’s 
investigation it had been determined that he did not meet 
the standards of suitability for Federal employment and that 
his appointment would be terminated at the close of business 
on November 14, 1959 (J.A. 14). He was advised of his right 
to appeal to the Commission and, on November 5, he appealed 
under 5 CFR. 9.106, basing his action on the alleged failure 
of the agency to follow the procedural requirements of 5C.FR. 
9.102(2) (1) of the regulations (J.A. 17). The agency mean- 
while advised him that he would be retained on active duty 
pending outcome of his appeal to the Commission (J.A. 15). 

On November 23, 1959, the Appeals Examining Office ad- 
vised appellant that it had no authority to review his appeal 
because under the provisions of 5 C.F.R. 9.102 of the regula- 
tions the procedural requirements there set out do not apply 
to an employee who is removed pursuant to instructions from: 
the Commission (J.A. 17-18). Appellant was advised that no 
further appeal would be entertained unless submitted to the 
Board of Appeals and Review of the Commission within seven 
days after receipt of the letter (J-A. 18). 

Appellant then appealed to the Board of Appeals and Re- 
view, alleging that the decision of the Commission’s Investi- 
gation Division did not contain any specific charges a8 
required by 5 C-F.R. '9.102(a)(1) and that the grounds for 
removal did not constitute a cause “as will promote the effi- 
ciency of the service,” and further alleging that such cause was 
required by the same section of the regulations and by 5 USC. 
652(a) (J.A. 19). By letter, dated January 7, 1960, the Board 
of Appeals and Review advised that appellant’s appeal was not 
within the purview of the regulations (J.A. 18-20). The letter 
read, in part (J.A. 19-20): 

Section 2.401 of Part 2 [5 C.F.R. 2.401] of the Com- 
mission’s regulations delegates authority to agencies to 
reinstate former Federal employees who had a com- 
petitive status or were serving probation when they 
were separated. 

Section 2.106 [5 C.F.R. 2.106] of the regulations sete 
forth the ground upon which an applicant may be 
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denied examination and an eligible may be denied ap- 
pointment. Section 2.107(a) [5 CFR. 2.107(2)] of 
the Commission’s regulations provides that all types of 
appointments under the regulations in Part 2, except 
promotions, demotions, reassignments and conversions 
from career-conditional to career appointment, shall be 
subject to investigation by the Commission to establish 
the appointee’s qualifications and suitability for em- 
ployment in the competitive service. Section 2.107 
further provides that for a period of one year after the 
effective date of an appointment subject to investiga- 
tion under paragraph (a) of the section, the Commis- 
sion may instruct the agency to remove the employee 
if investigation discloses that he is disqualified for any 
of the reasons listed in Section 2.106; and that Parts 9 
and 22 of the regulations shall not apply when an 
agency removes an employee under the instructions of 
the Commission. For the above purposes an employee 
serving “subject to investigation” is not in the classified 
civil service within the meaning of the Lloyd-La Follette 
Act, as amended [5 U.S.C. 652] during the initial twelve 
(12) months of his employment while the condition 
“subject to investigation” exists. 

After carefully reviewing the record in Mr. Mauk’s 
case, the Board hes determined that his appeal from 
the action to separate him from the service by direction 
of the Commission’s Investigations Division is not 
within the purview of Part 9 of the Commission’s regu- 
lations that 5 U.S.C. 652 is not applicable to his case. 


On December 7, 1959, appellant filed his complaint in the 
District: Court for declaratory judgment declaring that the de- 
cision to remove him was unlawful and for injunction injoin- 
ing his removal (J.A. 2-8). -His motion for preliminary in- 
junction was granted on January 4, 1960. Subsequently the 
parties filed motions for summary judgment which were 
argued on January 26, 1960 (J.A. 22-23). On that date the 
Court, being of the opinion that when the plaintiff was rein- 
stated. he was subject to investigation under the regulations, 
granted appellees’ motion for summary judgment (J-A. 26-27). 
Thereupon appellant filed a motion for preliminary injunction 
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pending appeal. This was denied by the lower court and on 
appeal this Court sustained the denial. Appellant now appeals 
from the order of the Court granting summary judgment for 
appellees. 


STATUTES, EXECUTIVE — AND EEGULATIONS 
INVOLVED 


Title 5, United States Code, Section 631 provides in perti- 
nent part: 
$631. Regulation of admissions to Civil Service. 
The President is authorized to prescribe such regula- 
tions for the admission of persons into the civil service 
of the United States as may best promote the efficiency 
thereof, and ascertain the fitness of each candidate in 
respect to age, health, character, knowledge, and ability 
for the branch of service into which he seeks to enter; 
and for this purpose he may employ suitable persons 
to conduct such inquiries, and may prescribe their 
duties, and establish regulations for the conduct of per- 
sons who may receive appointments in the civil service. 
Title 5, United States Code, Section 632 provides in perti- 
nent part: 
§ 632. Civil Service Commission; * * * 
The President is authorized to appoint, by and with 
the advice and consent of the Senate, three persons, 
* * * as civil service commissioners, and said three 
commissioners shall constitute the United States Civil 
Service Commission. 
Executive Order 10577, as amended (5 U.S.C. (Supp. 5) 631: 
5 CFR. 05.1, 05.2) provides in pertinent part: 
§5.1 Regulations 
(a) The Commission is authorized and directed to 
promulgate and enforce such regulations as may be 
necessary to carry out the provisions of the Civil Service 
Act and Rules, the Veterans’ Preference Act, and all 
other applicable statutes or executive orders imposing 
responsibilities on the Commission 


550472—60—2 


$52 Authority of the Commission to Make Investi- 
gations : : 

The Commission may make appropriate investigs- 
tions to secure enforcement of the Civil Service Act, 
Rules, and Regulations, including investigation of the 
qualifications and suitability of applicants for positions 
in the competitive service. It may require appoint- 
‘ments to be made subject to investigation to enable the 
Commission to determine, after appointment, that the 
requirements of law or the Civil Service Rules and 
Regulations have been met. Whenever the Commis- 
sion finds that an employee serving under such an ap- 
pointment is disqualified for Federal employment, it 
may instruct the agency to remove him, or to suspend 
him pending an appeal from the Commission’s finding: 
Provided, That when an agency removes or.suspends an 
employee pursuant to the Commission’s instructions, 
and the Commission, on the basis of new evidence on 
appeal, subsequently reverses the initial decision as to 
the employee’s qualifications and suitability, the agency 
shall, upon request of the Commission, restore the em- 
ployee to duty. 

Title 5 of the Code of Federal Regulations provides in perti- 
nent part: 

§2.106 Disqualifications of applicant s—(a) 
Grounds for disqualification. An applicant may be 
denied examination and an eligible may be denied ap- 
pointment for any of the following reasons: 

(1) Dismissal from employment for delinquency or 
misconduct; 

(2) Physical or mental unfitness for the position for 
which applied ; 

(3) Criminal, infamous, dishonest, immoral, or no- 
toriously disgraceful conduct; 

(4) Intentional false statements or deception or 
fraud in examination or appointment; 

(5) Refusal to furnish testimony as required by 
§ 05.3 of this chapter; : 
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(6) Habitual use of intoxicating beverages to excess; 

(7) Reasonable doubt as to the loyalty of the person 
involved to the Government of the United States; or 

(8) Any legal or other disqualification which makes 
the applicant unfit for service. 

(b) Debarment. A person disqualified for any of 
the reasons listed in paragraph (a) of this section may, 
im the discretion of the Commission be denied examina- 
tion, or denied appointment to any competitive posi- 
tion, for a period of not more than three (3) years from 
the date of the determination of such disqualification. 
Upon expiration of the period of debarment the person 
who has been debarred shall not be appointed to any 
position in ‘the competitive service until his fitness for 
appointment shall have been redetermined. by the 
Commission. 

§2.107 Appointment subject to investigation. (a) 
All types of appointments under the regulations in this 
chapter, except promotions, demotions, reassignments, 
and conversions from career-conditional to career ap- 
pointments, shall be subject to investigation by the 
Commission to establish the appointee’s qualifications 
and suitability for employment in the competitive 
service. 

(b) Except in cases under 2.106(a) (4) involving in- 
tentional false statements, or deception or fraud in 
examination or appointment, the condition “subject to 
investigation” shall expire automatically at the end of 
one year after the effective date of the appomtment. 

(c) For a period of one year after the effective date 
of an appointment subject to investigation under 
paragraph (a) of this section, the Commission may in- 
struct the agency to remove the employee if investiga- 
tion discloses that he is disqualified for any of the 
reasons listed in- 2.106. ‘Thereafter, the Commission 
may require removal only on the basis of intentional 
false statements or deception or fraud in examination or 
appointment. 
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(d) Appointments are made subject to investigation 
to continue the Commission’s jurisdiction to investigate 
the qualifications and suitability of an applicant after 
appointment and to require removal when it finds an 
employee is disqualified for Federal employment. The 
condition “subject to investigation” shall not be con- 
strued as requiring any employee to serve @ new proba- 
tionary or trial period or as extending the probationary 
or trial period of any employee. 

(e) Parts 9 and 22 of this chapter shall not apply 
when an Agency removes an employee under instruc- 
tions of the Commission. 


* * ° * dl 


$2401 Agency authority for -reinstatement. The 
Commission hereby delegates authority to agencies to 
reinstate 2 former Federal employee who had a com- 
petitive status or was serving probation when he was 


SUMMARY OF ARGUMENT 
I 


The finding of the Civil Service Commission that appellant 
was not qualified for Federal service was made pursuant to 
validly authorized regulations. Under the regulations his re- 
instatement was made subject to investigation by the Com- 
mission and removal in the event the investigation disclosed 
disqualification. Upon investigation the Commission deter- 
mined that appellant was not qualified because of immoral 
conduct which constitutes a basis for disqualification under the 
regulations.. Such action on: the part of the Commission was 
clearly within the scope of its authority. 


af 


Under. the authority of Bailey v. Richardson, injra, the 
findings of the Commission was not subject to the provisions of 
Section 6 of the Lloyd-La Follette Act of 1912 (5 U.S.C. 652). 


9 


I 


The regulations do not exempt appellant from investigation. 
Rather, they clearly provide that all appointments, with ex- 
ceptions not material here, shall be subject to investigation. 
The fact that appellant was given credit for his probationary 
period does not exempt him from investigation by the 
Commission. 

IV 


The action of the Commission was not arbitrary and car 
pricious. The regulations apply equally to all appointees 
removed on instructions by the Commission and, in view of 
the holdings in the cases cited, the findings of the Commission 
is not subject to review by the Courts. 


ARGUMENT 


I 
The finding of the Civil Service Commission that Appellant 
was not qualified for Federal reserve was valid. 


The finding of the Civil Service Commission that appellant 
was not qualified for Federal Service was made pursuant to 
validly promulgated regulations. The Constitution provides 
that Congress may vest the appointment of inferior officers in 
the President alone or in the heads of departments (Article 
Il, sec. 2, clause 2). Title 5, U.S.C., Section 631, author- 
izes the President “to prescribe such regulations for the 
admission of persons into the civil service of the United 
States as may best promote the efficiency thereof, and ascertain 
the fitness of each candidate in respect to age, health, char- 
acter, knowledge, and ability for the branch of service into 
which he seeks to enter” and further authorizes the President 
to employ “suitable persons to conduct such inquiries” (supra, 
p. 5). Sections 682 and 633 of Title 5 authorizes the Presi- 
dent to appoint a Civil Service Commission to aid him in 
carrying into effect the plans for a classified or eompetitive 
civil service. 

By Executive Order 10577 (supra, p. 5), the President au- 
thorized and directed the Civil Service Commission “to -pro- 
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mulgate and enforce such regulations as may be necessary 
to carry out the provisions of the Civil Service Acts and Rules, 
the Veterans Preference Act, and all other applicable statutes 
or executive orders imposing responsibilities on the Commis- 
sion.” The same Executive Order authorized the Commission 
to make “appropriate investigations to secure enforcement of 
the Civil Service Act, Rules and Regulations, including investi- 
gations of the qualifications and suitability of applicants for 
positions in the competitive service”. It further provided that 
the Commission “may require appointments to be made sub- 
ject to investigation to enable the Commission to determine, 
after appointment, that the requirements of law or the Civil 
Service Rules’ and Regulations have been met,” and that 
“w]henever the Commission finds that an employee serving 
under-such an appointment is disqualified for Federal employ- 
ment, it may instruct the agency to remove him, or to suspend 
him pending an appeal from the Commission’s finding.” 
Pursuant to the authority granted, the Civil Service Com- 
mission promulgated regulations governing the hiring of em- 
ployees (Part 2, Title 5, C.F.R.). These regulations included 
& provision authorizing agencies “to reinstate a former Federal 
employee who had a competitive status or was serving proba- 
tion when he was separated” (5 C.F-R. 2.401, supra, pp. 2 and 
10). The regulations also provided that “fajll types of 
appointments under the regulation in this chapter except pro- 
motions, demotions, reassignments, and conversions from 
career-conditicnal to career appointment, shall be subject to 
investigation by the Commission. to establish the appointee’s 
qualifications and suitability for employment in the competi- 
tive service’. (Emphasis supplied; 5 C.F.R. 2.107, supra, pp. 
2 and 7). Grounds for disqualification were set forth (5 
CFR. 2.106, supra, pp. 2, 6, and 10), and, during a period of 
one year after the effective date of an appointment, the Com- 
mission was authorized to instruct the agency to remove the 
employee if the investigation disclosed that he was disqualified 
for any of the reasons listed in 5 CFR. 2.106 (5 CFR. 
2.107(c), supra, p. 7). 
2 ‘Appellant was reinstated as a career appointee on March 23, 


1959 (supra, p. 1). Under the regulations set forth above, 
he was subject to investigation to determine his qualifications 
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and suitability for employment in the competitive service, and 
could be removed on instructions from the Commission in the 
event that investigation disclosed grounds for disqualification. 
On October 30, 1959, the Commission advised the agency that, 
on the basis of their investigation, appellant was not qualified 
for the Federal Service because of immoral conduct. (supra, 
p. 2). Under the provisions of 5 C.F.R. 2.106(3) (supra, 
pp. 2, 6, and 10) immoral conduct constitutes a, ground for 
disqualification. Thus the Commission -acted: within the 
scope of its authority both as defined by the above cited 
statutes and by the regulations. 
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The Lloyd-La Follette Act of 1912, Section 6 (5 U.S.C. 652) is 
not applicable to appellant. 


Appellant contends (Br. 8-24) that the decision of the Com- 
mission to disqualify him is invalid for the reason that it does 
not meet the specificity requirements of Section 6 of the Lloyd- 
La Follette Act of 1912 (5 U.S.C. 652). This contention is 
without merit because the statute is inapplicable to appellant. 

In Bailey v. Richardson, 86 US. App. D.C. 248, 183 F. 2d 
46 (1950), affirmed, 341 U.S. 918, this Court had before it for 
consideration the status of a person who was employed in the 
civil service from August 19, 1939 to June 28,1947. Upon the 
latter date she was separated from the service due to a reduc- 
tion in force. On March 25, 1948, she was given a temporary 
appointment and, on May 28, 1948, she was reinstated. The 
regulations in force at that time provided that removal might 
be effected by the Commission where their investigation of 


. *Pending outcome of this appeal, appellant has been retained in his 
position by the agency. Appellant’now contends (Br. '28-32) that he 
cannot be removed because more than one. year has elapsed since his 
reinstatement on March 23, 1959. There is no merit to this contention. 
He received notice of the decision of the Civil Service Commission within 
the time required by the Civil Service Regulations, ie., one year from 
the date of his appointment. The fact that litigation has caused the agency 
to delay carrying out the order of the Commission does not invalidate the 
‘order. See Feldman v. Herter, No. 15,174, decided February 25, 1960, 
where’ the Department of State delayed giving effect ‘to an order of the 
Commission; dated. July 1, 1952, pending outcome of an appeal to the 
courts. See also: Golding v. Weeks, 96 U.S. App. D.C. 192, 225 F. 24 31 
(1955), cert. denied 8350 U.8. 918, 
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an. employee’s qualifications, within eighteen months after ap- 
pointment, disclosed disqualification. It was argued before 
this Court that her removal did not conform to the removal 
provisions of 5 U.S.C. 652. This Court held that, according 
to the provisions of the statute, in order for it to apply to 
her, she had to be “in the classified civil service;” that the 
Commission was vested with authority to determine qualifica- 
tions for Federal employment; and that, since by the regula- 
tions appellant’s appointment was subject to investigation, ap- 
pellant was not “in the classified civil service” within the 
meaning of the statute (86 U.S. App. D.C. at 254-256, 182 
F. 2d at 52-54). In pertinent part, this Court stated (86 
US. App. D.C. at 256, 172 F. 2d at 54) : 


No reason based upon principle appears for holding 
the imposition of conditions upon reinstatements to be 
invalid. The scheme of the civil service statutes is that 
an independent executive agency, under the President, 
have the function of filling open positions in what is 
known as the classified service. An employee separated 
from. the service would be completely out of Govern- 
ment employ as though he had never been in it, except 
for the regulations of that executive agency. They give 
him for a designated period of time a preference over 
other eligibles for placement, if a vacancy for which 
he is qualified occurs either in his former section or in 
another. But for such regulations, an ex-employee 
would be merely another applicant. The point is that 
his placement, whether it be called appointment, reap- 
pointment or reinstatement, after he has been out of 
the service for a time, is just as much a function of the 
employment authority as is an original appointment. 
Appellant argues that the Lloyd-La Follette Act nega- 
tives that idea. We find nothing in it which does. We 
think that conditional reinstatement, like conditional 
appointment is valid. 

Our conclusion on the point is that appellant, having 
been separated from the service for some months, was 
not “in the classified service” during that period, and 
that during the period of her conditional reinstatment 
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she was subject to the regulations of the Civil Service 
Commission and was not in the classified service within 
the meaning of the Lloyd-La Follette Act. (Emphasis 
supplied. Footnote references omitted.) 


The above holding of this Court applies with equal force 
to this appellant who voluntarily left the civil service on Oc- 
tober 17, 1958. When he sought reinstatement, he was in no 
better position than any other applicant except for the regu- 
lations of the Commission, which, while they gave him certain 
advantages because of his prior service (5 C-F.R. 2.401-2.406), 
also made his appointment subject to investigation and re- 
moval in the event the investigation disclosed disqualification 
(5 CFR. 2.107). 

HI 


The regulations do not exempt appellant from investigation. 


Appellant contends that the regulation requiring an investi- 
gation at the time the Bailey case was decided is not the same 
as the present regulation, which, he contends, does not provide 
for investigation of employees who are reinstated (Br. 11-13). 
The only difference between the former and present regulation 
is that the earlier regulation listed those appointments which 
would be subject to investigation, including therein reinstate- 
ments, while the present regulation (5 C-F.R. §2.107(a)), 
states that all appointments shall be subject to investigation 
excepting certain types of appointments in which there is no 
break in Federal service, namely, promotions, demotions, reas- 
signments, and conversions from career-conditional to career 
appointment (supra, p. 7). The regulation does not exclude 
reinstatements from investigation. 

Appellant also argues that since he has served his proba- 
tionary period and was appointed as a “career” appointee, he 
is not subject to investigation by the Commission (Br. 14-28). 
In short, he equates the probationary period described in 5 
CFR. 2.301 with the investigatory period described in 5 C-F.R. 
2.107 (Br. 18). There is no basis for this contention since the 
probationary period has reference to the agency’s determina- 
tion and judgment of the employees suitability and qualifica- 
tions (5 C.F.R. 2.301(3)) while the provisions of 5 CFR. 
2.107 has reference to investigation by the Commission to de- 
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termine suitability and qualifications This Court recognized 
the distinction between the two in Kirkpatrick v. Gray, 91 US. 
App. D.C. 138, 198 F. 2d 533 (1952). Appellant, a veterans’ 
preference eligible, who had been employed by the government 
without competitive status, was transferred to competitive 
status. He was given credit for having served his probationary 
period, but his transfer was subject to investigation. Shortly 
thereafter he was given a “permanent” reassignment, which 
was also subject to investigation. Investigation disclosed ad- 
verse information and he was separated by order of the Civil 
Service Commission. On appeal to the courts, he contended 
that his separation was invalid because it did not comply with 
the procedural requirements of Section 14 of the Veterans 
Preference Act (5 U.S.C. 863) which by its terms was appli- 
cable to permanent and indefinite preference eligibles. The 
Court rejected this contention, stating in pertinent part (91 
US. App. D.C. at 140; 198 F. 2d at 534): 
* © © Since the appointments of these men were sub- 
ject to the results of investigations to be made within 
a limited time, they were not permanent or indefinite. 
Accordingly the men were not ‘permanent or indefinite 
perference eligibles’ and their completion of probation- 
ary or trial periods did not entitle them to the benefits 
of §14.° * * 

The public interest appears to require that many 
appointments be made without waiting for necessary 
investigations to be completed. It plainly requires that 
appointments so made be conditional on the results of 
the investigations. 


The action of the Civil Service Commission was not arbitrary 
and capricious. 


Appellant contends that under the provisions of Section 108 
of Part 9, Title 5, Code of Federal: Regulations, probationary 
employees have more rights than he and this constitutes ar- 
bitrary, inequitable, and capricious action on the part of the 
Commission (Br. 24-28). However, irrespective of whether an 
employee has served his probationary period, the provisions of 
Part 9 of the Code of Federal Regulations are not applicable 
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to an employee who is removed, as appellant was in this case, 
on instructions from the Commission within a year from the 
date of his appointment (5 C.F.R. 2.107(e)). Therefore, ap- 
pellant cannot claim that the regulations are inequitable as 
applied to him since they apply equally to all appointees re- 
moved on instructions from the Commission. 

In light of the holdings of this Court in the Bailey and Kirk- 
patrick cases, the finding of the Commission that appellant 
was not qualified for service is not arbitrary and capricious and 
is not subject to review by the courts. See also Keim v. United 
States, 177 U.S. 290, 293 (1899) wherein it stated: 


The appointment to an official position in the Gov- 
ernment even if it be simply a clerical position, is not a 
mere ministerial act, but one involving the exercise of 
judgment. The appointing power must determine the 
fitness of the applicant; whether or not he is the proper 
one to discharge the duties of the position. Therefore 
it is one of these acts over which the courts have no 
general supervising power. 

And in Jason v. Summerfield, 94 U.S. App. D.C. 197, 201, 214 


F. 2d 273, 277 (1954), cert. denied, 348 US. 840, this Court 
stated: 


Moreover, there is no vested right in federal employ- 
ment, and except as restricted by law, the Executive 
must enjoy wide discretion in determining hiring and 
firing policies. See Bailey v. Richardson, 1950, 86 U.S. 
App. D.C. 248, 253, 259, 182 F. 2d 46, affirmed by an 
equally divided court, 1951, 341 U.S. 918, * * * and 
cases cited there. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order of the 
District Court be affirmed. 
Otrver GascH, 
United States Attorney, 
Cary W. Betcusr, 
Doris H. SPANGENBURG, 
Assistant United States Attorneys. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Filed December 7, 1959 
Civil Division 
Civil Action No. 


James F. Mavx, 1901 Wyoming Avenue, N. W., 
Washington, D. C., Plaintiff 


Vv. 


Rocer W. Joxes, Chairman, Civil Service Commission 
Barsara Bates Gunperson, Commissioner, 
Civil Service Commission 
Frepericx J. Lawron, Commissioner, 

Civil Service Commission, and 
Arraur Fremmrne, Secretary, Department of Health, 
Education and Welfare, Washington, D. C., 

Defendants 


Complaint for Declaratory Judgment and Equitable Relief 


Plaintiff, by his attorney, Joseph H. Sharlitt, alleges as 
follows: 


1. Jurisdiction of this Court over this action is based on 
Sections 2201 and 2202 of Title 28 (United States Code) 
and Section 652(a) of Title 5 (United States Code). 


2. This is an action seeking a declaratory judgment 
that the decision of the Civil Service Commission re- 
quiring the employer of the Plaintiff, the Department of 
Health, Education and Welfare, to dismiss the Plaintiff 
on grounds of unsuitability is unlawful, further seeking 
a declaratory judgment that the pending review proceed- 
ings in the Civil Service Commission are unlawful in 
that the Plaintiff is being denied procedural rights ac- 
corded him by statute, and seeking an injunction against 
such proceedings on the ground that they expose the 
Plaintiff to irreparable harm unless enjoined by this Court. 
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3. The Plaintiff is a citizen of the United States, with 
his place of abode at the above address, and brings this 
action in his own right. 


4. The Plaintiff is a member of the Classified Civil Serv- 
ice, presently employed by the Department of Health, 
Education and Welfare as a Publications Editor (General) 
GS-9, having been employed by that agency on March 23, 
1959. Plaintiff’s employment on that date took the form 
of a Reinstatement (Career) of the Plaintiff in his status 
position in the classified civil service (see photostatic copy 
of “Notification of Personnel Action’? dated March 31, 
1959, attached hereto and incorporated within this com- 
plaint as Exhibit A). The Plaintiff’s employment rec- 
ord from 1951 until March 23, 1959 is as follows: 


October 17, 1958 to March 23, 1959: Private Industry 


August 22, 1958 to October 17, 1958: Department of 
Navy, Publication’s Writer (General), under a rein- 
statement (career) 


January 29, 1954 to August 22, 1958: Private Industry 


January 29, 1951 to January 29, 1954: Department of 
Navy (Indefinite appointment, Information & Edi- 
torial Specialist, then (11-1-51) Publications Editor, 
then (3-31-52), Editor 


Plaintiff alleges that his service at the Department of the 
Navy was performed in job classifications similar if not 
identical to the position he presently holds at the Depart- 
ment of Health, Education and Welfare. 


5. On or about October 30, 1959 the Plaintiff received a 
communication from the Investigations Division, Civil Serv- 
ice Commission stating, inter alia, that the Plaintiff did 
“‘not meet the suitability standards for employment in the 
competitive federal service and his removal is required’’, 
that the ‘‘Commission finds that immoral conduct has been 
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established”, and that the Plaintiff’s removal was required. 
No further specifics as to the particular instances of im- 
moral conduct involved were there set forth, nor have 
they been since (a photostatie copy of the communication 
of the Investigations Division, Civil Service Commission 
dated October 30, 1959 is attached hereto and incorporated 
within this complaint as Exhibit B). 


6. The plaintiff was then informed by the Department of 
Health, Education and Welfare that he was to be termi- 
nated (letter of Acting Chief, Division of Personnel, De- 
partment of Health, Education and Welfare dated Novem- 
ber 4, 1959 attached hereto and incorporated within this 
complaint as Exhibit C). The Department of Health, 
Education and Welfare later, on November 9th, informed 
the Plaintiff that he would be retained on duty status pend- 
ing final decision by the Civil Service Commission in the 
proceedings before that Commission (Exhibit D attached 
hereto and incorporated within this complaint). By letters 
dated November 5 and 6, the undersigned attorney for 
the Plaintiff appealed to the Appeals Examining Office, 
Civil Service Commission, on grounds that the letter of 
October 30 contained no specifics whatsoever as to the 
conduct allegedly rendering the plaintiff unsuitable, further 
requesting that this departure from law be reviewed pur- 
suant to Part 9 of the Civil Service Regulations, which 
provides for review of Agency procedural errors in ter- 
minating members of the classified civil service. By letter 
dated November 23, 1959, the appeals examining office 
denied this appeal on the ground that Section 9.102 (a) (1) 
does not permit a review of an employee ‘‘who is re- 
moved pursuant to instruction of the Civil Service Com- 
mission’. Since that letter accurately quoted the cited 
regulation, it is clear that further appeal within the Civil 
Service Commission on the lack of specificity of the charges 
against the Plaintiff would be fruitless. Concurrent with 
the above the Plaintiff did pursue the ‘‘appeal’’ procedure 
within the Investigations Division of the Civil Service 
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Commission, as it was described in the letter of October 
30, 1959 (Exhibit B herein). Although no regulations have 
ever been promulgated by the Civil Service Commission 
outlining this type of appeal, it is clear from the Plaintiff’s 
subsequent conference with members of the staff of the 
Investigations Division as well as from the explicit state- 
ment found at the close of paragraph 3 of the letter of 
October 30, 1959, (Exhibit B) that the Plaintiff has been 
and will be denied all opportunity to secure any specifics 
of the general charge of ‘‘immoral conduct’? made against 
him. 

7. Although Plaintiff has attempted to file an appeal 
with the Board of Appeals and Review of the Civil Serv- 
ice Commission, it is clear from the regulations of the 
Commission that all procedural review within that agency 
is denied the Plaintiff. All that is left him is the ‘‘appeal”’ 
within the same Investigations Division which issued the 
letter of October 30, 1959, and an appeal to the Board of 


Appeals and Review, Civil Service Commission, without 
any indication from regulation or rule as to the scope of 
this appeal, from the post-audit of the Investigations Divi- 
sion of their own decision ordering termination of the 
Plaintiff. 


8. Plaintiff alleges that letter of October 30, 1959 (Ex- 
hibit B) constitutes an unlawful departure from the re- 
quirements of Section 652, Title 5, U.S.C. in that it does 
not in any way specify the conduct which allegedly renders 
him unsuitable. Plaintiff further alleges that as a mem- 
ber of the classified civil service he is entitled to the pro- 
tection of all rights granted in Section 652 of Title 5. Plain- 
tiff alleges further that the refusal of the Civil Service 
Commission to grant him review pursuant to Part 9 of 
its regulations of the determination to require his termi- 
nation constitutes an arbitrary and capricious action in 
that the Plaintiff who holds his office by reinstatement 
as a career appointee, does not fall within the classification 
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of federal employees subject to Section 2.107 of the Regu- 
lations of the Civil Service Commission, which section 
precludes Part 9 (procedural) Review for those employees 
covered by that Section. 


9. There exists between the Plaintiff and the Defend- 
ants herein an actual controversy, and Plaintiff has in- 
stituted this action for the purpose, among others, of 
having the determination of the Investigations Division, 
Civil Service Commission dated October 30th (Exhibit B. 
attached) declared null and void, and further for the pur- 
pose of having the determination of the Department of 
Health, Education and Welfare dated November 4th (Ex- 
hibit G herein as modified by the letter of November 9 
from the same agency, Exhibit D herein, affirming that 
determination but continuing the Plaintiff in a duty status 
pending completion of proceedings before the Civil Serv- 
ice Commission) set aside as null and void. 


10. The Plaintiff is threatened with irreparable harm in 
that he is threatened with a finding by the Civil Service 
Commission that he is guilty of ‘immoral conduct”’, which 
finding will have the effect of preventing him from secur- 
ing promotions and desirable positions within the federal 
service once the finding, under the imprimatur of the 
Civil Service Commission becomes final and is placed in 
the Plaintiff’s personnel records. The irreparable harm 
resulting from such a finding of the Civil Service Com- 
mission would in no way be rectified if the Plaintiff were 
restored to duty by order of this Court subsequent to the 
finding (and the resultant termination of the Plaintiff) 
since this Court’s action, after the fact, would be remedial 
of procedural errors and could not have the effect of elim- 
inating the onus of a Commission finding of ‘‘immoral con- 
duct’’, even though such a finding was arrived at in a 
totally unlawful manner and was invalid. Only by re- 
straining the Commission from entering such an unlawful 
finding can the Plaintiff avoid being stigmatized in a way 
peculiarly harmful to the career civil servant. 
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11. The Plaintiff is further faced with irreparable harm 
in that the Investigations Division of the Civil Service 
Commission, in its post-Audit ‘‘review’’ of the decision 
of October 30, 1959 has requested the Plaintiff to make 
the broadest kind of general disavowals of any and all 
misconduct without knowing any of the specific matters 
which these disavowals must counter. The Plaintiff be- 
lieves, and therefore alleges, that being forced to prove the 
negative, the absence of any and all misconduct throughout 
his entire adult life, in the form of sworn statements be- 
fore the Commission, while in ignorance of any specific 
charges against him places him in a position repugnant 
to the law, to fairness and to the obvious rationals of 
Section 652 (a) Title 5 (U.S.C.), thereby irreparably in- 
juring him. 

Wuererore, Plaintiff respectfully prays the Court to: 


1. Enter a declaratory judgment, declaring the letter of 
October 30, from the Investigations Division of the Civil 
Service Commission (designated hereinabove as Exhibit B) 
to be unlawful and without any force or effect whatsoever ; 

2. Enter a declaratory judgment, declaring the decision 
of the Department of Health, Education and Welfare, con- 
tained in the letters from the Acting Personnel Director of 
that agency dated November 4 and November 9, (desig- 
nated Exhibits C and D hereinabove) acceding to the re- 
quest of the Civil Service Commission that the Plaintiff 
be removed, to be unlawful and without any force or effect 
whatsoever ; 


3. Enter an injunction, both preliminary and, at final 
hearing in the cause, permanent, enjoining the Civil Service 
from continuing any proceedings within the Investigations 
Division and within the Board of Appeals and Review, 
which are consequent upon and have been initiated as a 
result of the letter of the Investigations Division dated 
October 30, 1959, (designated hereinabove as Exhibit A) ; 
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4. Enter within such orders provision for whatever addi- 
tional relief may seem to the Court meet and proper. 
/s/ James F. Mavx 
Joserx H. Swasvrrr 
919 18th Street, N. W. 
Washington 6, D. C. 
Attorney for Plaintiff 
The foregoing complaint was read, signed and sworn to 
before me this 5th day of December by the plaintiff, James 
F, Mauk. 


/s/ Wiutam F. Terry, Jr. 
Notary Public 


3. IDENTIFICATION (optional) 


PERSONNEL ACTION DESCRIBED BELOW, WHICH AFFECTS YOUR EMPLOYMENT, GENERAL INFORMA. 
TION CONCERNING YOUR EMPLOYMENT APPEARS ON THE REVERSE SIDE OF THIS FORM, 


5 NATURE OF ACTION (stendard terminalogy most be weed) 7. CIVIL SERVICE OR OTHER LEGAL AUTHORITY 


Reinstatement (Career) 
GS Reg.2.801 


"Dublications Editor (General) 
(BSS 391) 


GS=010-9 $6135 pp, 


Bureau of State Services 

Division of General Health Services 
National Office of Vital Statistica 
Statistical Processing Sectién 
Publications Unit 

Washington, D.Sc. 


AFFIDAVITS (eccumians only) 


CEE] & service counting towerd career (or permanent) tenure trom: 
‘Separations: Show ressons below, as required. Check, If applicable: (7) « bwrtng probetion [—) a. From sppeintment af 6 monte or lose 


Leave Category: 6 Leave becomes available on 6=21-59, 
Previously served in 2ni step, 6S=9 efféctive 1-12-53 with Lept. Navy. 


20 ‘MPLOYING DEPARTMENT OR AGENCY 


Bf SEpurce 
of Surge General 
Diw§sion of Personnel, Wash.DC 


©. © COVERMUENT PRINTING OFPIOR, WED o.n—~cepneD 
1, GMPLOYEE COPY 
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EXHIBIT B 


UNITED STATES CIVIL SERVICE COMMISSION 
BUREAU OF DEPARTMENTAL OPERATIONS 
Washington 25, D. C. 


Address Reply to 

“<Civil Service Commission’’ 

And Refer to 

File DIR :GTW :elb 

And Date of This Letter 
Oct. 30, 1959 


Name: James Francis Mauk 
DOB: 8-13-19 
EOD: 3-23-59 
Position: Publication Editor 
Location: Public Health Service 
Washington, D. C. 
Personnel Officer 
Division of Personnel (P-PR) 
Public Health Service 
Washington 25, D. C. 


Dear Sir: 


The person identified above was appointed subject to 
investigation, which disclosed derogatory information as 
shown on the attached sheet. 


The appointee has been given an opportunity to explain 
these matters, and we have considered the explanation 
carefully. We have decided that this person does not meet 
the suitability standards established for employment in the 
competitive Federal service. Therefore, we direct your 
agency to separate this employee from the service on the 
fifteenth calendar day from the date of this letter. 


Hither your agency or the employee may appeal this de- 
cision, provided the appeal reached this office before the 
date on which the removal is to be effected. If your agency 
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or the employee appeals, the employee is to be suspended 
on the date the removal is to be effected until the appeal is 
decided, unless your agency desires to retain the employee 
in an active duty status during that period. The procedures 
in Parts 9 and 22 of the Civil Service Regulations do not 
apply to a removal or suspension under authority of this 
letter. 


Within twenty days from the date of this letter, 
please inform us of the action your agency takes with re- 
spect to removal, suspension or retention in an active duty 
status. Include the effective date of removal or suspension. 


The employee’s application has been retained by the 
Commission. Please note the Official Personnel Folder to 
that effect and insert a copy of this letter in that file. 


Very truly yours, 


H. C. Bouron (GTW) 
H. C. Bolton, Chief 
Rating Section 
Investigations Division 
Enclosure 
CC: Employee: 1901 Wyoming Ave., N. W., 
. Apt. 62, Wash., D. C. 


Derogatory Information on Which Action Is Based 


The investigation conducted in this case developed cer- 
tain issues which were presented for such comments or 
explanation as Mr. Mauk deemed necessary in an inter- 
view with a representative of the Commission on September 
18, 1959. 


Under the provisions of Section 2.107 of the Commis- 
sion’s Regulations an appointee may be removed for rea- 
sons set forth in Section 2.106 of these Regulations. Among 
these reasons is immoral conduct. 


ee ee Fe 
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After careful consideration of all the facts, including Mr. 
Mauk’s comments and explanation of the issues presented, 
the Commission finds that immoral conduct has been estab- 
lished. Therefore, it has been determined that Mr. Mauk 
does not meet the suitability standards for employment in 
the competitive Federal service and his removal is required. 


To Appointee: 


This is your notice of the Commission’s action in your case. 
The Commission has also taken the action stated below: 


You are barred from competing in civil service exami- 
nations or accepting employment in the competitive 
Federal service for a period of 3 year(s) from the last 
day of active duty before your separation or suspen- 
sion. You may apply to the Commission to have the 
bar removed at the expiration of this period. 


All eligibility for reinstatement obtained by you as a 
result of your current appointment, and any pending 
applications and existing eligibilities, are cancelled. 


If you appeal to the Commission, you must immediately 
advise the office to which this letter is addressed. If you 
are employed in a branch office or regional office of your 
agency other than the one to which the letter is addressed, 
you should also notify the personnel officer or head of the 
office at which you are employed. 
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EXHIBIT C 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
Washington 
Nov. 4, 1959 
Mr. James F. Mauk 
Publications Editor (General) 


National Office of Vital Statistics 
Washington, D. C. 


Thru: Chief, Division of General Health Services 
Chief, National Office of Vital Statistics 


Dear Mr. Mauk: 


The Civil Service Commission has instructed the Public 
Health Service to terminate your appointment since it has 
been determined, as a result of the Commission’s investi- 
gation, that you do not meet the standards of suitability for 


Federal employment. 


Your appointment as Publications Editor (General), 
GS-9, with the National Office of Vital Statistics, Bureau of 
State Services, Public Health Service, will be terminated 
at the close of business November 14, 1959. 


If you have any information that has not been made 
available to the Civil Service Commission and you wish to 
appeal the Commission’s decision, you should submit your 
appeal directly to the United States Civil Service Com- 
mission, Bureau of Departmental Operations, Investiga- 
tions Division, Washington 25, D. C., prior to November 
14, 1959. Also, the undersigned should be notified of your 
intention to appeal the Commission’s decision of your 
removal. 


The services of the Personnel Relations Branch, Division 
of Personnel, Room 4603, HEW South Building, are avail- 
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able to you if you have any questions concerning this 
notice. 
Sincerely yours, 
Exton S. Osporne, Jr. (M1) 
Acting Chief, Division of 
Personnel 
ce: NOVS 
Off.Per.File 


EXHIBIT D 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
Public Health Service Washington 25, D. C. 
Nov. 9, 1959 Refer to: 


Mr. James F. Mauk 
Publications Editor (General) 
National Office of Vital Statistics 
Washington, D. C. 


Through: Chief, Division of General Health Services 
Chief, National Office of Vital Statistics 


Dear Mr. Mauk: 


This is in further reference to letter of November 4, 
1959, notifying you of your removal to be effective Novem- 
ber 14, 1959, as directed by the U. S. Civil Service Com- 
mission. 


In view of your appeal to the Commission dated Novem- 
ber 5, 1959, you, are advised that your separation will not 
be effected as of November 14, 1959. Also, you will be 
retained in an active duty status until a decision has been 
made by the Commission on your appeal. 


Sincerely yours, 


Exron S. Ossorne, Jr. (MI) 
Deputy Chief, Division of 
Personnel 
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Filed December 7, 1959 
Motion for Preliminary Injunction 


The plaintiff by his undersigned counsel moves the Court 
to enter a preliminary injunction enjoining the Civil Serv- 
ice Commission from continuing any proceedings within its 
Investigations Division and within its Board of Appeals 
and Review consequent upon and having been initiated as 
a result of the latter of the Investigations Division dated 
October 30, 1959 (designated as Exhibit A to the Complaint 
filed herein). 


For reasons in support of this Motion the plaintiff refers 
to paragraphs 10 and 11 of the Complaint filed herein 
setting forth irreparable harm to be suffered by the plain- 
tiff if the pending proceedings within the Civil Service 
Commission are permitted to go to their completion. 


Josepax H. Smaruirr 
919 18th Street, N. W. 
Washington 6, D. C. 
Attorney for Plaintiff 


een i eg 


pp —reran a 
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EXHIBIT E 


UNITED STATES CIVIL SERVICE COMMISSION 
BUREAU OF DEPARTMENTAL OPERATIONS 


Washington 25, D. C. 


Address Reply to 
“Civil Service Commission’’ 
And Refer to 
File DAE :JJM :mrw 
And Date of This Letter 
Nov. 23, 1959 
Mr. Joseph H. Sharlitt 
Attorney at Law 
919-18th Street, N. W. 
Washington 6, D. C. 
Re: James F. Mauk 


Dear Mr. Sharlitt: 
This refers to your letters of November 5 and 6, 1959, 


presenting an appeal on behalf of James F. Mauk whose 
removal on the grounds of unsuitability for Federal em- 
ployment has been ordered by the Civil Service Com- 
mission. 


Mr. Mauk’s appeal is taken under part 9.106 of the Civil 
Service Regulations, based upon the alleged failure of the 
employing agency to follow the procedural requirements of 
section 9.102(a) (1) of the regulations. You also cite section 
652 of Title 5 of the United States Code as authority for 
this appeal to the Civil Service Commission. 


The jurisdiction of this office to investigate and review 
the removal of a Federal employee is defined and limited 
by the Civil Service Regulations. In Mr. Mauk’s case we 
are bound by the provisions of Part 9 of the regulations. 
As you point out, section 9.102 of part 9 states that the 
procedural requirements of that section do not apply to an 
employee who is removed pursuant to instructions of the 
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Civil Service Commission. In view of the fact that your 
appellant’s removal has been directed by the Commission, 
we must find that the appeal is one which we lack authority 
to investigate or review. 


Therefore, the appeal is denied. 


No further appeal from this decision will be entertained 
unless it is submitted to the Board of Appeals and Review, 
U. S. Civil Service Commission, Washington 25, D. C., 
within seven days after receipt of this decision. Please 
notify this office if you make a further appeal so that we 
may send the case file to the Board without delay. 


Sincerely yours, 


8. L. Exxiorr 
S. L. Elliott, 
Chief Appeals Examining Office 


EXHIBIT F 
UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 


In Reply Please Refer to 
BAR:J WL -mfk 
January 7, 1960 
Joseph H. Sharlitt, Esq. 
Attorney at Law 
919-18th Street, N. W. 
Washington 6, D. C. 
Dear Mr. Sharlitt: 
This refers to the appeal of Mr. James F. Mauk from 


the decision dated November 23, 1959, of the Commission’s 
Appeals Examining Office, declining to accept an appeal 


19 


from him under Part 9 of the Commission’s regulations. 
The Appeals Examining Office held that it lacked authority 
to investigate or review Mr. Mauk’s case under Part 9 since 
his removal has been directed by the Civil Service Commis- 
sion. 


You state that Mr. Mauk is appealing on the grounds 
that the decision of the Commission’s Investigations Divi- 
sion did not contain any specific charges, thereby violating 
the provisions of Section 9.102(a)(1) of the Commission’s 
regulations, and that the general grounds stated in the de- 
cision did not constitute a cause ‘‘as will promote the effi- 
ciency of the service,”’ thereby failing to comply with Sec- 
tion 9.102(a)(1) of the regulations and 5 USC 652(a). 


The file in Mr. Mauk’s ease shows that on March 23, 1959, 
he received an appointment, through reinstatement under 
Section 2.401 of the Commission’s regulations, to a position 
with the U. S. Public Health Service; and that by letter of 
October 30, 1959, the Commission’s Investigations Division 
directed the agency to separate him from his position on 
suitability grounds. It appears further that Mr. Mauk is 
being retained in an active duty status by the agency pend- 
ing the outcome of an appeal to the Investigations Divi- 
sion. 


Section 2.401 of Part 2 of the Commission’s regulations 
delegates authority to agencies to reinstate former Federal 
employees who had a competitive status or were serving 
probation when they were separated. 


Section 2.106 of the regulations sets forth the grounds 
upon which an applicant may be denied examination and 
an eligible may be denied appointment. Section 2.107(a) 
of the Commission’s regulations provides that all types of 
appointments under the regulations in Part 2, except pro- 
motions, demotions, reassignments and conversions from 
eareer-conditional to career appointment, shall be subject 
to investigation by the Commission to establish the ap- 
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pointee’s qualifications and suitability for employment in 
the competitive service. Section 2.107 further provides that 
for a period of one year after the effective date of an ap- 
pointment subject to investigation under paragraph (a) of 
the section, the Commission may instruct the agency to 
remove the employee if investigation discloses that he is 
disqualified for any of the reasons listed in Section 2.106; 
and that Parts 9 and 22 of the regulations shall not apply 
when an agency removes an employee under the instruc- 
tions of the Commission. For the above purposes, an 
employee serving ‘‘subject to investigation” is not in the 
classified civil service within the meaning of the Lloyd- 
LaFollette Act, as amended [5 USC 652] during the initial 
twelve (12) months of his employment while the condition 
‘‘subject to investigation’ exists. 


After carefully reviewing the record in Mr. Mauk’s case, 
the Board has determined that his appeal from the action 
to separate him from the service by direction of the Com- 


mission’s Investigations Division is not within the purview 
of Part 9 of the Commission’s regulations and that 5 USC 
652 is not applicable to his case. 


For the Commissioners : 
Sincerely yours, 


Joun E. Buann, Chairman 
Board of Appeals and Review 


: Mr. James E. Mauk 
c/o Joseph H. Sharlitt, Esq. 
919-18th Street, N. W. 
Washington 6, D. C. 


: Appeals Examining Office 
: Investigations Division 
Attn: Rating Section 
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EXHIBIT G 


UNITED STATES CIVIL SERVICE COMMISSION 
BUREAU OF DEPARTMENTAL OPERATIONS 


Washington 25, D. C. 


Address Reply to 

‘¢Civil Service Commission”’ 

And Refer to 

File DIR:HCB:elb 

And Date of This Letter 
Jan. 6, 1960 


Joseph H. Sharlitt, Attorney-at-law 
919 18th Street, N. W. 
Washington 6, D. C. 


Dear Mr. Sharlitt: 


This is in further reference to the appeal you entered in 
behalf of Mr. James Francis Mauk. Mr. Mauk appealed 
from the decision of the Rating Section of October 30, 1959, 
directing his removal from the position of Publication 
Editor, Public Health Service, Washington, D. C.; barring 
him from further employment in the competitive’ Federal 
service for a period of three years from the date of re- 
moval; rating any pending applications ineligible, and can- 
celling existing eligibilities. 


After careful consideration of Mr. Mauk’s entire record, 
including the representations presented by affidavit and in 
person, it is concluded that the action taken by the Rating 
Section was appropriate and the decision is affirmed by this 
office. 


Mr. Mauk is privileged to further appeal this decision. 
Such appeal, in writing, and containing all additional facts 
he wishes to have considered, must be received within 
seven (7) days from the date of receipt of this letter. Any 
further appeal should be addressed to this office in order 
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that the entire file may be furnished to the Commission’s 
Board of Appeals and Review for their consideration. 


If further appeal is not received within the specified time 
limit, Mr. Mauk’s removal from the service will be effected 
immediately thereafter. 


Very truly yours, 


Kiser Jonnson 
Kimbell Johnson, Chief 
Investigations Division 


ee: Public Health Service 


Filed January 22, 1960 
Plaintiff's Motion for Summary Judgment 


The Plaintiff, pursuant to Rule 56, Federal Rules of 
Civil Procedure, moves the Court to enter summary judg- 
ment on his behalf and for grounds in support of this 
motion states through undersigned counsel that there are 
no controverted issues of fact herein, and further that as 
a matter of law the plaintiff is entitled to declaratory judg- 
ment and injunctive relief as prayed for in his complaint. 
The declaratory judgment prayed for requests enunciation 
that the attempt by the Civil Service Commission to sepa- 
rate the plaintiff from his position as Publications Editor 
(GS-9), Department of Health, Education and Welfare is 
unlawful and void, and the requested injuction seeks an 
order preventing this removal. Plaintiff’s memorandum of 
points and authorities is attached. 


Josern H. SHaruirr 
919 18th Street, N. W. 
Washington 6, D. C. 
Attorney for Plaintiff 


23 


Defendants’ Motion for Summary Judgment 


Come now the defendants, Roger W. Jones, Barbara 
Bates Gunderson, Frederick J. Lawton and Arthur Flem- 
ing, by their attorney, the United States Attorney, and re- 
spectfully move the Court for an order granting summary 
judgment herein in their favor for the reason that there is 
no genuine issue as to any material fact and that they are 
entitled to judgment as a matter of law. 


/s/ Oxtver GascH 
Oliver Gasch 
United States Attorney 


/s/ Epwarpv P. TroxEni 
Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joun F. Dovtz 
John F. Doyle 


Assistant United States Attorney 


/s/ Francis L. Youne, JR. 
Francis L. Young, Jr. 
Assistant United States Attorney 


Filed March 11, 1960 
Proceedings Before Judge Joseph C. McGarraghy 


° e * e e * ° sd * 


2 PROcEEDINGS 


The Court: Well, as I understand, there’s cross motion 
for summary judgment. 

Mr. Sharlitt: Yes, sir. 

The Court: All agree there is no genuine issue of fact. 

Mr. Sharlitt: There is no genuine issue of fact. 

I would just add that I feel that the regulations are not 
ununderstandable, as defendant’s counsel said. I think 
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they are fairly clear. I think that my understanding may 
be slightly different from his but I don’t think they are any 
mystery at all. 

The Court: Tell me again, why do you say—talking to 
counsel for the defendant—why do you say this was a condi- 
tional appointment? 

Mr. Young: Because I am afraid Your Honor may be 
misled by the recurrence of this word ‘‘conditional.’’ The 
<“eonditional’? at different times means different things. 

The Court: If this was a career appointment— 

Mr. Young: Yes, Your Honor, it was. 

The Court: You agree it was a career appointment? 

Mr. Young: Yes, Your Honor. 

The Court: And you still say that it was subject to 
investigation. 

Mr. Young: Yes, Your Honor. 
3 The Court: As a conditional appointment. 
Mr. Young: I— 

The Court: On what basis is it subject to investigation? 

Mr. Young: Of Paragraph 2.107 of the Regulations. 

The Court: You read it to me. 

Mr. Young: Subsection A: 

“All types of appointments under the regulations of this 
chapter,’’—which is the part of the title that refers to the 
Civil Service Commission—‘‘except the promotions, demo- 
tions, reassignments, conversions, shall be subject to in- 
vestigation by the Commission to establish the appointee’s 
qualifications.”’ 

The Court: But this plaintiff had been appointed some 
time ago, hadn’t he? Hadn’t he been in the service? And 
there was a reinstatement. This was not an initial appoint- 
ment. 

Mr. Young: Yes, Your Honor—it doesn’t say, ‘‘Initial 
appointment,” if the Court please: It says, ‘‘All appoint- 
ments.’’ 

This is 2 man who, in the language of the Bailey Case, 
had been in the service but was now out of the service and 
he was coming for a Government job. 
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You can use the term in describing this action as a rein- 
statement but it is also certainly an appointment. It is 
not a demotion or a promotion or a reassignment. It is an 

appointment which takes the form, if the Court 
4 please, of a reinstatement but it is certainly an ap- 

pointment and ‘‘all types of appointments in this 
chapter shall be subject to investigation by the Commission 
to establish the appointee’s qualifications.” 

And, in Subsection C of this Regulation, of this para- 
graph, ‘‘For a period of one year after the effective date of 
an appointment subject to investigation under Paragraph 
A of this section, the Commission may instruct the agency 
to remove the employe if investigation discloses that he is 
disqualified for any of the reasons listed in Section 2.106.”’ 

The plaintiff, of course, tries to equate the probationary 
period with this investigative period because, as we con- 
cede, this plaintiff, having once demonstrated his ability to 
perform the job, was not subject to a second period of 
probation, but he was, nonetheless, upon being rehired by 
the Government, upon being given another appointment, 
was certainly subject to this investigation into his back- 
ground, and the Regulations clearly demonstrate the in- 
tention of the Commission to preserve to itself the right 
to make this regulation and to remove a person in this 
plaintiff’s status in the manner in which they have under- 
taken to remove him. 

Mr. Sharlitt: Your Honor, I would just like to—with all 
due respect—read the full text of 2.107: 

‘‘All types of appointments under the regulations of 

this chapter, except promotions, demotions, reassign- 
5 ment, and conversations from career conditional to 
career appointment, shall be subject to investigation 
by the Commission to establish the appointee’s qualification 
and suitability for employment in the competitive service.’ 

So, what they are saying there is, when this man was 
converted originally from career conditional to career, that 
was not subject to investigation; and our point is that if 
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they wanted to, they could have made that subject to in- 
vestigation and they didn’t. There is no reason why his re- 
instatement as a career employe should be subject to in- 
vestigation. 

Mr. Young: May I answer that, Your Honor? 

The Court: I’d be glad to have your help. 

Mr. Young: It’s simple, Your Honor, there was a time— 

The Court: I wish I thought it was that simple. 

Mr. Young: There was a time, Your Honor, I have no 
doubt, when this man was converted from career-condi- 
tional to career. He began working as a career-conditional. 
He kept on working. He came to the point where he be- 
came career status and kept on, was still in the Govern- 
ment. 

When he was first appointed to career-conditional, his 
background investigation was made. The year period 
passed for this period of employment, the one-year period, 
to allow the background investigation, had passed. 

In the course of—how long he went on, I don’t know, 

three years, five years, ten years. Nonetheless, it 
6 was apparently an unbroken period of employment 

in the Federal Government and for each of these un- 
broken periods, there is only once that he is under this 12 
months’ background investigation, and so at the time of 
the conversion, rightly, he was not subject to this back- 
ground investigation. 

But, now, upon his re-entry into the Government, upon 
his being appointed again to the status of a career ap- 
pointee, having been out of the Government, the Commis- 
sion has undertaken to investigate him and rightly so. 

The Court: Do you want to say something more? 

Mr. Sharlitt: I would just add, Your Honor, that the 
distinction between probation and conditional is not in the 
regulations. It just isn’t anywhere. 

The Court: The Court is of the opinion that when the 
plaintiff was reinstated, he was subject to investigation 
under the regulations and that defendant’s motion for sum- 
mary judgment should be granted. 
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I'll sign an order accordingly. 
Mr. Young: Thank you, Your Honor.. 


(Thereupon, at about 11:45 o’clock a.m., hearing in the 
above-captioned motion was concluded.) 


Filed February 1, 1960 
Order 


This matter having come on before the Court on the 
defendants’ motion for summary judgment and the plain- 
tiff’s motion for summary judgment and the Court having 
considered the same together with the memoranda in sup- 
port thereof, the oral arguments of counsel, and the plead- 
ings on file, and it appearing to the Court that there is no 
genuine issue as to any material fact and that defendants 
are entitled to judgment as a matter of law, it is by the 
Court this 1 day of Feb., 1960, 


Orprrep that defendants’ motion for summary judgment 
be, and it is hereby, granted, and it is 


Fourraer Orperep that plaintiff’s motion for summary 
judgment be, and it is hereby, denied, and it is 


ForrHer Orperep that the complaint herein be, and it is 
hereby dismissed. 


McGanraczy, . 
Judge 


Filed February 1, 1960 


Notice of Appeal 


Plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the judg- 
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ment of the District Court entered January 26, 1960 grant- 
ing summary judgment to the defendants in this cause. 


Josepx H. Smaruitt 
919 18th Street, N. W. 
Washington 6, D. C. 
Attorney for Plaintiff 


Counterdesignation of Record to be Printed in Joint Appendix 


Comes now appellees by their attorney, the United States 
Attorney, and Pursuant to Rule 16(b) of the General Rules 
of the Court hereby counterdesignates the following por- 
tions of the record in this case on appeal to be printed as a 
part of the joint appendix: 


1. Defendant’s motion for summary judgment, filed Jan- 
uary 6, 1960. 
2. This Counterdesignation. 
/s/ Ottver Gasce 


Oliver Gasch, 
United States Attorney. 


/s/ Cary W. BELCHER 
Carl W. Belcher, 
Assistant United States Attorney. 


/s/ Navuan J. Pavtson, 
Nathan J. Paulson, 
Assistant United States Attorney. 


